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No. 12,224 


QUESTION PRESENTED 

Whether the District Court was warranted in giving 
full faith and credit to a Reno divorce decree obtained by 
the husband on the basis that he was a bona fide domicil¬ 
iary of the State of Nevada, where his own testimony 
showed inter alia: 

That prior to going to Reno he was a lifetime resident 
of the District of Columbia, and lived here for a short 
period after returning from Reno; that he maintained 
offices in the District of Columbia for the practice of 
medicine before, during, and after his Reno residence; 
that all his professional, banking, tax, and automobile 
registration affiliations remained in the District; that he 
made arrangements to pay all of his unaccrued District 
of Columbia obligations including his rent during the en¬ 
tire time he was away, even leaving blank checks to take 
care of these bills prior to his departure; that he decided 
to go to Nevada only about one week before his depar¬ 
ture, and merely mentioned to a couple of the members 
of his family and his associate (not to his patients) that 
he was ‘‘considering” leaving permanently; that he sim¬ 
ply put his clothes in his car and left for Nevada without 
making any advance arrangements: that he arrived in 
Reno on July 25, 1953 and, within a few hours of his ar¬ 
rival, called an attorney to make an appointment to dis¬ 
cuss the requirements for residence and divorce; that his 
suit for divorce was filed on September 5, 1953, but that 
a few days prior thereto, he had determined that he could 
not pass the medical examination to practice in Nevada, 
and that he thought he “had better look elsewhere” and, 
at that time, he “didn’t think he would stay there”; that 
about two weeks before the divorce was granted, he had 
written to people in the District stating that he was “on 
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Ills way back”; that on the very same day when his di¬ 
vorce was granted, October 1, 1953, he left Reno for 
Washington in a new car which he had purchased in Reno 
to which he had previously transferred his District of 
Columbia tags; and, notwithstanding the above, the Dis¬ 
trict Court gave full faith and credit to a Nevada decree 
which stated that the husband ‘‘at the time of the com¬ 
mencement of this suit, and for more than six weeks 
prior thereto, continuously has been, and still and now is, 
an actual and bona fide resident of, and domiciled within, 
the County of Washoe, State of Nevada.” 
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v. 

Harry M. Fletcher, Appellee 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United 
States District Court for the District of Columbia en¬ 
tered January 28, 1954, dismissing plaintiff-appellant’s 1 
complaint seeking a declaratory judgment that a Reno 
divorce obtained by defendant-appellee (the husband) was 
not entitled to full faith and credit because he was not a 
bona fide domiciliary of Nevada. 

Notice of Appeal was filed February 11, 1954. Juris¬ 
diction of this appeal is granted by 28 U.S.C. 1291. 

1 Hereinafter, the parties will be referred to by name or as be¬ 
low, viz., “plaintiff" and “defendant". 
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STATEMENT OF CASE 
I. The Proceedings 

On October 19, 1953, plaintiff, Grace P. Fletcher, a resi¬ 
dent of the District for at least three years then preceding 
(see opinion below at J.A. S3 A) filed a complaint below 
(J.A. 2A-4A) seeking, by way of a declaratory judgment, 
to void a Reno divorce decree of October 1, 1953 (Def. 
Ex. 1, J.A. 14A-16A) on the ground that her husband, 
Dr. Harry M. Fletcher, was never a resident or domi¬ 
ciliary of Nevada as alleged by him in the Reno suit. The 
extended answer (J.A. 4A-10A), in addition to the con¬ 
ventional denials, contained a series of allegations (para¬ 
graphs 5 through 11, J.A. 6A-SA) adverting to the his¬ 
tory of the marriage, alleged prior divorce activities by 
the. wife, and to certain property settlement agreements 
between the parties. On plaintiff’s motion (J.A. 10A-11A) 
those irrelevant allegations of the answer were stricken 
prior to trial (J.A. 12A). 

Notwithstanding the District Court’s prior order strik¬ 
ing these paragraphs of the answer because the sole issue 
involved was whether the defendant was truly a domicil¬ 
iary of Nevada so as to validate the Reno decree of Oc¬ 
tober 1, 1953, and notwithstanding plaintiff’s repeated 
objections, the trial court permitted, and itself embarked 
on broad excursions into irrelevant considerations as to 
the wife’s citizenship, her residence in the District of 
Columbia, the history of the marriage and prior divorce 
activities and agreements between the parties. 

In any event, after hearing the wife and the husband 
and one other brief witness (Margaret Sommers)—all of 
whose pertinent testimony will be summarized below—the 
trial court rendered an oral opinion (without separate 
findings and conclusions) dismissing the complaint (J.A. 
81A-86A), and judgment was entered accordingly (J.A. 
26A-27A). This appeal followed (See Notice, J.A. 27A). 


3 


II. The Evidence 

MRS. FLETCHER’S TESTIMONY 

On direct examination the wife testified: that she and 
Dr. Fletcher were married November 23, 1946, at Fred¬ 
erick, Maryland (J.A. 2S, 38); that between July 10-15, 
1953, Dr. Fletcher talked to her and said he was going to 
Europe to get a divorce, but that he never mentioned 
leaving Washington permanently (J.A. 28-29A), and she 
told him she did not want a divorce; that beginning on 
October 12 or 15, 1953, she talked to Dr. Fletcher several 
times after his return from Reno (J.A. 30A). 

Aided and abetted by the trial judge’s expressed in¬ 
terest to determine whether it was a “happy marriage” 
(J.A. 38A) and by the court’s own extensive participa¬ 
tion in the examination, the defense, over plaintiff’s ob¬ 
jection (J.A. 33A), devoted the entire cross-examination 
to wholly irrelevant matters such as the history of the 
marriage and prior divorce efforts and agreements (J.A. 
32A-44A). 

DR. FLETCHER’S TESTIMONY 

Called by plaintiff as an adverse party under Rule 
43(b), Federal Rules of Civil Procedure, the husband 
testified: that except for overseas medical training and 
military service and one year’s residence in Maryland 
(1933-1943) and, of course, except for the Nevada inter¬ 
lude, he was a lifetime resident of the District of Colum¬ 
bia (J.A. 45A); that throughout he has continued to pay 
income and personal property taxes here (J.A. 45A); that 
he has been practicing here since 1934 and maintains of¬ 
fices at 1801 Iv St., N.W. and at McLean Gardens where 
he also resided (J.A. 45A); that he is a member of the 
District and American Medical Societies (J.A. 46A); and 
that he has banked at Riggs for 20 years (J.A. 46A). 
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With respect to the inception of the Nevada interlude Dr. 

Fletcher testified: (J.A. 47A-48A) 

Q. “Dr. Fletcher, when did you decide to go to 
Nevada ? 

A. Oh, I think along in May or June of 1953. Let’s 
say I decided to go away, not to Nevada at that par¬ 
ticular time. I decided to go to Nevada about a week 
or two weeks before I went to Nevada. 

Q. But, in May or June you decided to go away? 

A. That is right. 

Q. Why did you want to go away? 

A. I wanted to change my residence from the Dis¬ 
trict of Columbia for practical reasons and for other 
reasons. 

Q. What were the practical reasons? 

A. I thought it would be more lucrative to practice 
in a smaller town. 

Q. And did you tell Mrs. Fletcher that you were 
going to Europe? 

A. I told her I was considering it. 

Q. What towns did you consider going away to 
when you wanted to change your practice? 

A. A number of towns in Nevada. First, I thought 
I might go to Europe and stay there for a while and 
then, when I came back, go to Nevada, so I considered 
a number of towns, but I had never seen them, so I 
had to go out and look them over. 

Q. Why did you consider Nevada? 

A. For several reasons. One is because the cli¬ 
mate would be good. I have arthritis and I under¬ 
stood it was good for that and, secondly, a friend of 
mine is practicing there and in Reno and does the 
same type of work that I do. 

Q. Who is he? 

A. Dr. Greer. 

Q. How long have you known Dr. Greer? 

A. Twenty years. 

Q. And you didn’t write Dr. Greer and tell him 
you were coming there, did you? 

A. No, I did not. 

Q. You didn’t write him and ask him about the 
medical practice in Reno, did you? 

A. No. 


Q. He never knew you were there until you called 
him, is that right? 

A. That is true. 

Q. You had never been in Nevada before, had vou? 

A. No. 

Q. You had practiced in Maryland? 

A. I had practiced in Maryland, yes. 

Q. You didn’t know whether or not Nevada income 
of doctors was better or worse than the District. 

A. I didn’t go into that. 

Q. You didn’t tell anyone in the District that you 
were leaving here permanently, did you? 

A. I told them 1 was considering leaving perma- 
nentlv, and I would let them know when I got set¬ 
tled.” 

Dr. Fletcher then went on to testify that lie mentioned 
this to his family and a few friends (who were not called 
to testify in corroboration). He admitted that he did not 
tell any of his patients (J.A. 49A). He left all of his 
office equipment and records intact in his offices in the 
District (J.A. 49A-50A) and continued to pay rent for 
both offices during the entire Reno interlude (J.A. 64A- 
68A) “because all my stuff was there and it was an obli¬ 
gation for me to pay the rent ” (J.A. (54A). When he 
left for Nevada he did not notify his bank, the telephone 
company or the medical societies, and he made no advance 
reservations nor did he give any notice to anyone (J.A. 
50A). He retained his District auto tags even for a new 
car he acquired in R-eno (J.A. 51A), and he made no local 
banking connections in Reno (J.A. 60A). 

Within a few hours of his arrival in Reno on July 24 
or 25, 1953, Dr. Fletcher called a local attorney for advice 
as to a divorce and went to see him a couple of days later 
(J.A. 52A, 54A), Dr. Fletcher having known that a divorce 
could be obtained there after 0 weeks residence (J.A. 
51A). Thereafter, he said, ho contacted his friend Dr. 
Greer (whom he had not previously advised of his com¬ 
ing) and several other medical sources in Reno inquiring 
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about practicing there, but after he learned he would be 
required to take a general science examination, which he 
felt he could not pass, he abandoned the idea (J.A. 55 A- 
58A). These inquiries about medical practice took place 
early in September prior to the time he filed for divorce 
and as a result Dr. Fletcher said ‘‘when T found out what 
the examination was, that is when I decided I had better 
look elsewhere” (J.A. 56A-57A) and “I didn’t think I 
would stay there ... at that time” (J.A. 56A). Although 
there was nothing in writing nor any other corroboration, 
the Doctor made the fantastic claim that during this 
period he was also negotiating to purchase the ranch 
where he stayed while in Reno and that if the negotia¬ 
tions had been successful he would have given up the 
practice of medicine (after 20 years, including 2 years of 
foreign training). While the Doctor now admittedly lives 
and practices in the District and in Maryland, he asserts 
that those negotiations still continue but are “hanging fire 
at the present time” (J.A. 58A, 76A). 

Dr. Fletcher finally testified that he filed the divorce 
suit around September 5, 1953 (J.A. 55A) and imme¬ 
diately upon the divorce decree being granted on October 
1, 1953 (Def. Fx. 1, J.A. 14A-16A) he left Reno the same 
day to return to Washington (J.A. 53A) in a new car to 
which he had attached his District tags (J.A. 5SA-59A). 
A few weeks before, he had written people in Washington 
that he was coming hack (J.A. 55A), but he had decided 
that when he returned he would move to Westminster, 
Maryland and practice there (J.A. GOA,61 A). However, 
he intended and still intends to continue to maintain his 
offices in the District of Columbia (J.A. 62A). Fpon his 
return to Washington from Reno, he renewed his District 
practice immediately so that there was no more of an in¬ 
terruption by reason of the Reno interlude than if he had 
been on a vacation (J.A. 59A). As a matter of fact, al¬ 
though the Doctor claimed that he didn’t direct its place- 
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ment (J.A. GOA), there was offered in evidence a sign 
in his mother’s 2 handwriting on one of his prescription 
blanks (J.A. 59A) reading “Dr. Fletcher is on vacation 
and will return in September” (PI. Ex. 2, J.A. 71A) wffiich 
was found on the door of his McLean Gardens office on 
August 28, 1953, prior to the time his divorce complaint 
was filed (Sommers’ testimony J.A. 70A). 

Nowhere in the record is there any testimony by Dr. 

Fletcher or anvone else that he actuallv formed anv defi- 
• « * 

nite intention to reside in Nevada permanently or even 
indefinitely before he went there, after he arrived, when 
he filed suit for divorce and/or when the decree was 
signed. 3 

In addition to the foregoing evidence pertinent to the 
sole issue of alleged Nevada residence, Dr. Fletcher 
(called for the defense (J.A. 73A, et seq.)) testified to 
various irrelevant matters as to prior divorce proceed¬ 
ings, separation agreements, etc., attempting to show that 
when he went to Reno, he and Mrs. Fletcher had already 
been separated for 5 years so that he could actually have 
sought a divorce in the District (see, eg., J.A. 74A). How¬ 
ever, he admitted he had relations with Mrs. Fletcher at 
Rehobeth Beach in 1950 and that when he went to Reno 
he knew that in order to get a divorce in the District, 
the separation for 5 years must be voluntary and without 
cohabitation (J.A. 79A). (Mrs. Fletcher also testified 
that she cohabited with her husband on Christmas of 1950 


2 Dr. Fletcher testified that his mother had his power of at¬ 
torney and wrote many of his checks (J.A. 65A-68A). 

3 Although the Nevada decree reads that the plaintiff there (de¬ 
fendant here) “continuously has been, and still and now is “a 
domiciliary of Nevada, Dr. Fletcher admits that a few weeks 
before he left Reno (i.e. before the date of the decree) he had 
decided to return East and live in Westminster, Maryland (J.A. 
76A). 


(J.A. 43A-44A) thereby impeaching liis sworn allegations 
in the Reno complaint on which the decree was based.) 

III. The Opinion Below 

While plaintiff realizes the Court will read and draw’ its 
own conclusions on the opinion below (J.A. S1A-S6A), it 
would appear pertinent to point out: 

(1) That the trial judge devoted a considerable portion 
of his opinion to irrelevant evidentiary matter showing 
that “apparently it was only a shell of a marriage, if it 
were that at all” (J.A. S3 A) “Apparently, this was not 
one of those marriages which was made in Heaven . . 
(J.A. S2A); 

(2) That the trial judge believed that “The issue comes 
down ... to largely the question of credibility. Who is 
the Court to believe? (as between the husband and wife).” 
(J.A. S4A) (whereas, in fact, the issue as to domicile 
had to be resolved solely on the basis of the husband r s 
testimony and not the wife's limited knowledge on this 
issue); 

(3) That in the limited discussion (in terms of the 
length of the entire opinion) of the evidence pertinent to 
the only issue in the case (i.e., whether the Nevada domi¬ 
cile was sham), the trial judge misstated the evidence 
and/or engaged in certain non-sequiturs as follows: 

(a) “He appears to have been there for more than 
three months. He was in a position to bring this action 
in the early part of that three month period. He waited 
until October 1st” (J.A. 85A). Dr. Fletcher actually 
testified he filed suit around September 5 (J.A. 55A), 
which was six weeks or six weeks and one day after his 
arrival in Reno. Moreover, since he arrived in Reno 
July 25, and left on October 1 (the day the decree was 
signed), he was actually in Reno a few days more than 2 
months not “more than three months”. 
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(b) “There is testimony . . . that even now he is 
making plans, and has made them to a degree, to move 
to the State of Maryland” (J.A. 85A). Dr. Fletcher 
stated he decided to locate in Maryland before he left 
Reno and before his decree was rendered (J.A. 60A). 
What does this have to do with an intent to establish a 
Nevada domicile? 

(c) “. . . he has testified he went (to Nevada) with 

these other views in mind; opening the practice of medi¬ 
cine . . . and also looking into the interest of purchasing 
a ranch .” (J.A. 85A). That was not Dr. Fletcher’s 

testimony. The ranch idea did not arise until after Dr. 
Fletcher got to Reno (J.A. 57A-58A). 

(d) “It is not the case of a man, without a right, 
running to Nevada and obtaining a divorce when appar¬ 
ently there was no cause for it; obtaining a divorce wiien 
no grounds for the action lay; any effort made to settle 
his obligation to his wife. But it appears clearly to this 
Court that he went there with other than the view of get¬ 
ting a divorce, though he had the capacity for one, the 
grounds for one, all rights were settled” (J.A. 86A). 
This is a double distortion. In the first place, whether or 
not Dr. Fletcher had grounds for a District of Columbia 
divorce is totally unrelated to the sole issue here, i.e. 
whether he was truly a Nevada domiciliary, as is whether 
he had made a property settlement with his wife. Sec¬ 
ondly, by Dr. Fletcher’s own testimony, he did not qualify 
for a divorce in the District of Columbia because of the 
lack of 5 years voluntary separation without cohabitation. 
(Nor, by the wife’s testimony, did he qualify for a Reno 
divorce on the ground of 3 years voluntary separation 
without cohabitation (J.A. 43A-44A). 
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STATEMENT OF POINTS 

1. The trial court erred in finding that the defendant- 
appellee had established a bona fide residence or domicile 
in Nevada, such as to give the Nevada Court jurisdic¬ 
tion to entertain his divorce complaint. 

2. The trial court erred in giving full faith and credit 
to the Nevada divorce decree of October 1, 1953. 

3. The trial court erred in dismissing the complaint 
and in not entering judgment for the plaintiff. 

4. The trial court erred in limiting plaintiff's examina¬ 
tion of defendant in respect to matters vital to the ques¬ 
tion of domicile. 

5. The trial court erred in permitting and encouraging 
the admission of wholly irrelevant evidence as to the 
citizenship of the wife, the history of the marriage, and 
prior divorce proceedings and separation agreements. 

SUMMARY OF ARGUMENT 

The sole issue raised by the wife’s complaint for decla¬ 
ratory judgment, that the husband’s Reno divorce of 
October 1, 1953 was void, was whether his alleged Nevada 
domicile was sham. Obviously strongly influenced by the 
conclusion that “this was not one of those marriages . . . 
made in Heaven” (J.A. S2A) and by improper evidentiary 
excursions into the- history of the marriage, prior divorce 
proceedings and separation agreements, the trial judge 
ignored the bulk of the husband’s own testimony and 
tortured other of his testimony to conclude that the 
Reno domicile was not sham. Yet that evidence— 
showing a lifetime of residence and professional prac¬ 
tice here and continuous and uninterrupted business 
and professional relationships here, and none in Ne- 
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vada during the Reno interlude—conclusively demon¬ 
strates that the Reno domicile was purely sham and for 
purposes of divorce only. Looking at the evidence from 
the defendant’s viewpoint, the most it shows is that prior 
to going to Reno he was ‘‘considering” leaving the District 
permanently. It does not show that he arrived at any 
fixed and determinate plan to live in Nevada permanently 
or even indefinitely. Until such time as he did, his domi¬ 
cile here continued. 

Since an evaluation of that evidence is not dependent 
upon comparative credibility (because the pertinent testi¬ 
mony was by the defendant—and that testimony can be 
assumed to be true), this Court can and should make its 
own independent determinations from the record. In 
short, the opinion below shows on its face that the trial 
court was influenced by irrelevant and extra-legal consid¬ 
erations. Decision on the law and the evidence can lead 
only to the one conclusion, that the Nevada domicile was 
sham. 


ARGUMENT 

INTRODUCTION 

Although the evidentiary excursions permitted below’ 
might create a contrary impression, in fact, the one and 
only issue in this case is whether Dr. Fletcher established 
a legitimate demicile in Nevada sufficient to support a 
divorce decree rendered by the Reno Court in his favor 
on October 1, 1953. So understood, the findings and 
opinion below* are patently erroneous and the only finding 
which could properly be made is that no such domicile 
was ever established. 

It is axiomatic, of course, that since this w*as a non¬ 
jury action, this Court has greater freedom in exploring 
the record to determine w*hether the findings and judg- 
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ment below are properly ‘founded. Rule 52(a), Federal 
Rules of Civil Procedure, provides that in such a case this 
Court shall not set aside the trial judge’s findings “unless 
clearly erroneous”. However, in United States v. United 
States Gypsum Co., 333 U.S. 364, 395 (1948), the Supreme 
Court held that a finding is “ ‘clearly erroneous’ when, 
although there is evidence to support it, the reviewing 
court on the entire evidence is left with the definite and 
firm conviction that a mistake has been committed”. Re¬ 
viewing and discussing the Gypsum case, the Second Cir¬ 
cuit Court of Appeals held that: 

“Where a trial judge sits without a jury, the rule 
varies with the character of the evidence: . . . (b) 
Where the evidence is partly oral and the balance is 
written or deals with undisputed facts, then we may 
ignore the trial judge’s finding and substitute our own, 
(1) if the written evidence or some undisputed fact 
renders the credibility of the oral testimony extremely 
doubtful, or (2) if the trial judge’s finding must rest 
exclusively on the written evidence or the undisputed 
facts, so that his evaluation of credibility has no sig¬ 
nificance.” (Emphasis supplied) 

Orvis v. Higgins, 180 F. 2d 537, 539 (1950). In Dollar v. 
Land, 87 U. S. App. D. C. 214, 217-218 (1950), cert. den. 
340 U.S. 884, 94S (1951), this Court quoted, as indicated 
above, from the Gypsum decision and the opinion of the 
Second Circuit in Orvis v. Higgins, and then concluded 
that since in the Dollar case the trial judge’s findings 
rested entirely upon documentary evidence or undisputed 
facts, the ease could be reviewed on that basis. Subse¬ 
quently, in Wynne Boone, 88 U.S. App. D. C. 363 (1951) 
this Court held that the rule of the Gypsum and Dollar 
cases, permitting plenary appellate determination of the 
•facts in non-jury actions, did not apply where the findings 
below T w’ere largely dependent upon oral testimony involv¬ 
ing the candor and credibility of 'witnesses. 
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Thus, the scope of review here depends upon the de¬ 
gree to which the record lends itself to an independent 
re-determination of the facts, or, conversely, whether the 
record is such that resolution of the issues involved is 
largely dependent upon an evaluation of the candor or 
credibility of witnesses available to the trial judge but 
not this Court. Even a cursory examination of the record 
makes it abundantly clear that this case is in the former 
category, and that resolution of the question whether Dr. 
Fletcher truly established a Nevada domicile, the only 
issue in the case, is in nowise dependent upon the candor 
or credibility of witnesses. 

On this issue of domicile, Mrs. Fletcher, the first wit¬ 
ness, contributed little or nothing, because her testimony, 
that Dr. Fletcher told her he was going to Europe for a 
divorce just before he left for Reno and that she talked 
to him several times here in the District shortly after his 
return from Reno, was fully corroborated by Dr. Fletcher 
himself. Actually, the basic facts upon which the domi¬ 
cile issue turns are to be derived from the testimony of 
Dr. Fletcher himself together with the undisputed fact 
relating to the “vacation” sign on his door to which the 
third witness (Margaret Sommers) testified. 

Since any testimony given by Dr. Fletcher indicating 
absence of Nevada domicile was against interest, no prob¬ 
lem of candor or credibility is involved in the utilization 
or evaluation of that testimony for plaintiff’s purposes. 
Thus, when the trial judge stated in his opinion that “The 
issue comes down, therefore, to largely the question of 
credibility” (J.A. 84A), he was creating a straw man to 
avoid the impact of the uncontroverted facts admitted by 
the defendant which inescapably pointed to the absence of 
Nevada domicile. 

At the outset, therefore, we submit that this appeal is 
governed by the rule of the Gypsum and Dollar cases, so 
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that this court should independently determine from the 
record whether Dr. Fletcher established a Nevada domi¬ 
cile. 

Dr. Fletcher Never Established a Nevada Domicile: The 
Court Erred in Giving Full Faith and Credit to the 
Nevada Divorce Decree. 

Before reviewing the evidence to determine whether 
Dr. Fletcher established a Nevada domicile, we ought first, 
as the court below obviously failed to do, ascertain the 
elements indispensable to a change of domicile. While 
varving factual situations mav often make it difficult to 
conclude whether a change in domicile has occurred, there 
is no dispute as to the legal elements necessary to accom¬ 
plish such a change. They were well stated by this Court 
in Butler v. District of Columbia , SO U.S. App. D. C. 310, 
312-313 (1946) . . in the short statement that mere 

absence from a fixed home, however long continued, can¬ 
not of itself work the change. There must be the animus 
to exchange the prior domicile for another. Until the new 
one is acquired, the old one remains. These principles 
are axiomatic in the law upon the subject.” See also, 
Annotation, 106 A.L.R. 6. 

The facts testified to by Dr. Fletcher with respect to the 
Reno interlude, by no stretch of the imagination could 
constitute a change of domicile within these controlling 
principles. At the outset, there are numerous decisions 
in which what might colloquially be described as a quickie 
divorce trip, is suspect, and gives rise to an inference of 
the absence of any valid domicile to support the divorce 
thus obtained. For example, in our own jurisdiction, see: 
Holt v. Holt, 64 App. D. C. 280, 77 F. (2d) 538; Diggs v. 
Diggs, 53 App. D. 0. 56, 288 F. 262; Huggs v. Huggs, 90 
U.S. App. D.C. 237, 195 F. (2d) 771 : White v. White, 80 
U.S. App. D. C. 156, 150 F. (2d) 157; Hobbs v. Hobbs , 
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91 U.S. App. D. C. 68, 197 F. (2d) 412; Noffsinger v. 
Noffsinger, 50 F. Supp. S10; Hodge v. Hodge, 80 F. Supp. 
379; Gage v. Gage, 89 F. Supp. 987. 

Here, without any advance notice whatsoever, and upon 
a last minute decision, Dr. Fletcher goes to Reno, and six 
weeks and one day from the date of his arrival files suit 
for divorce. Then on October 1, 1953, the very day the 
divorce decree itself is granted, he returns to Washing¬ 
ton, admitting that a few weeks before he had made up 
his mind to return. In this connection, the court below, 
misstating the evidence, asserted that Dr. Fletcher delayed 
bringing this action until October 1, when he could have 
brought it sooner under Nevada law, implying that this 
indicated it was not a quickie divorce and that the Nevada 
domicile was legitimate. As we have noted earlier, how¬ 
ever, Dr. Fletcher testified that he filed suit on September 
5, the first or second day after the minimum 6 week 
period under Nevada law. 

But there is far more in the record to require the con¬ 
clusion that no Nevada domicile was established than the 
mere inference from the fact that this was a quickie. Dr. 
Fletcher testified that just shortly before he left for Reno, 
he told his wife that he was thinking of going to Europe 
for a divorce, and that he did not make up his mind to go 
to Nevada until a week or two before he actually left. 
He claims he told two of his medical associates and his 
family of his plans, but he did not tell any of his patients. 
His exact testimony as to what he told his associates is 
“I was considering leaving permanently” (J.A. 48A, em¬ 
phasis supplied). 

Thus even from Dr. Fletcher’s own testimony, he did 
not say at any time that before he left for Nevada he had 
made up his mind to live there permanently. He merely 
testified that he was “considering” leaving the District 
permanently. That he had not then arrived at any defi- 
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nite intention to remove from the District permanently 
is buttressed by his testimony that he left his offices, office 
equipment and records intact in the District of Columbia, 
and continued to pay rent for those offices throughout. 
His explanation that he had to do this until such time as 
he knew where to remove the equipment and records to, is 
less than satisfactory, not only because it is obvious that 
if he then intended to remove from the District of Colum¬ 
bia permanently, he could have stored his furniture and 
equipment and thus saved the rent money, but more im¬ 
portant, because even if it be assumed, arguendo, that he 
then intended to remove from the District permanently, 
the fact that he left his offices and equipment as they 
were here plainly demonstrates that he had not fixed on 
any other specific place for his domicile. Yet as we have 
seen, in order for a change of domicile to occur, “There 
must be the animus to exchange the prior domicile for 
another. Until the new one is acquired, the old one re¬ 
mains.” Butler v. District of Columbia, supra. 

Bevond what has alreadv been stated, all the other cir- 
cumstances from which Dr. Fletcher’s intent might be de¬ 
termined, without exception, point to his determination 
to continue his domicile in the District of Columbia or at 
least in this area. Not only did he continue to maintain 
his offices here and pay rent thereon, but he maintained 
all his local banking, professional, and telephone connec¬ 
tions without notice to any of them as to any intent to 
change his domicile. Nor did he notify his patients of any 
such intent. Instead, on his office door was a sign read¬ 
ing (in part) “on vacation.” And when he drove his auto¬ 
mobile out to Nevada with District licenses and exchanged 
that automobile there for another, he used his old Dis¬ 
trict tags and never applied for a Nevada automobile 
license. Finally, at no time during the entiA course of 
ihe pertinent events did Dr. Fletcher make any affiliation 
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with any professional, social, banking or other institutions 
or organizations in the State of Nevada. 

Inevitably, therefore, the conclusion is reached that the 
Nevada interlude was no more than that, and that the 
alleged domicile there was merely a sham for purposes of 
a securing of a divorce and no more. But, as was to be 
expected, Dr. Fletcher had w T hat he thought was an ex¬ 
planation to suport this sham domicile, although it is 
highly significant that he at no time gave one single word 
of testimony that he intended (as distinguished from his 
“considering” the matter) to become a permanent resident 
of Nevada or at least to remain there indefinitely. Dr. 
Fletcher’s explanation was that he picked Nevada as a 
place to set up a medical practice because he had the idea 
that it would be good for his health, and that practice in 
a small community would be more lucrative. He further 
testified that he had a friend of 20 years standing, Dr. 
Greer, who practiced in Reno. But before he left for 
Nevada, he did not communicate with Dr. Greer nor did he 
make any effort to ascertain the conditions with respect 
to medical practice there, or as to whether the financial 
yield would be better than in this area. And by his own 
testimony, Dr. Fletcher’s first action after arrival in Reno 
was not to call Dr. Greer or other medical people, but 
rather to telephone a lawyer about a divorce which he did 
within a few hours of his arrival. When he did get 
around to communicating with Dr. Greer and other medi¬ 
cal people to ascertain about setting up a practice in 
Nevada, he ascertained that he would have to take a gen¬ 
eral science examination, which he did not feel he could 
pass. It is highly significant that his hopes for practicing 
in Nevada were destroyed with this information early in 
September, before he filed the suit for divorce, and that 
when his hopes were thus destroyed, he admits that at 
that time he did not think he would stay in Nevada (J.A. 
56A-57A). Thus, his alleged expressions to his associates 
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and family before he left for Nevada, that he was “con¬ 
sidering” leaving Washington permanently, were, before 
he actually filed the divorce suit, affected by his then 
determination not to stay in Nevada because he could not 
practice medicine there. 

With grea: resourcefulness, however, under cross exam¬ 
ination, Dr. Fletcher went on to testify that the fact that 
he could not practice medicine there did not necessarily 
mean he was going to leave Nevada because he was then 
negotiating to purchase the ranch at which he was staying 
while establishing residence. Apart from the fact that 
it is difficult to believe that these “negotiations” would be 
sufficient cause for Dr. Fletcher to give up the practice of 
medicine which he had pursued for over 20 years, it is 
significant that none of these alleged negotiations were 
reduced to writing in any form, and that Dr. Fletcher did 
not adduce any corroboration of this alleged interest in 
the ranch. More important, however, is the fact that al¬ 
though these alleged negotiations for the purchase of the 
ranch still purportedly continue, Dr. Fletcher has seen fit 
to return to the Washington area and, by his own admis¬ 
sion, establish a new home and medical practice in nearby 
Maryland, in addition to the offices he maintains in the 
District of Columbia. Dr. Fletcher offered no explanation 
for this anomoly. The fact is that Dr. Fletcher never 
once testified that by reason of the alleged negotiations 
for the purchase of the ranch, he intended becoming a 
Nevada domiciliary or even that he was “considering” be¬ 
coming one. In this connection too, the trial judge mis¬ 
took the record in his quest for straws to support the 
Nevada domicile when he stated (J.A. SOA) that Dr. 
Fletcher went to Nevada to open a practice and also to 
look into the interest of purchasing a ranch. As we noted 
previously, the matter of the alleged interest in the ranch 
did not arise, according to Dr. Fletchers own testimony, 
until after his arrival in Nevada. 
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Tims, from whatever aspect the evidence is viewed, it is 
clear that Dr. Fletcher actually went to Nevada solely for 
the purpose of obtaining a divorce, about which he in¬ 
quired a few hours after his arrival and upon the grant¬ 
ing of which, lie immediately, the same day, left that 
state. It remains, therefore, only to understand what 
motivated the trial court in concluding otherwise. We 
respectfully submit that that motivation appears on the 
face of the trial judge's opinion in his statements that 
“apparently it was only a shell of a marriage” and “ap¬ 
parently not one of those marriages . . . made in Heaven 
, . followed by the completely erroneous conclusion that 
this . . is not the case of a man, without a right, run¬ 
ning to Nevada to obtain a divorce, because grounds for 
divorce already existed.” Grounds for divorce did not 
exist under District of Columbia law because there had 
not been voluntary separation without cohabitation for 
5 years. 

Calling a spade a spade, the plain fact is* that in the face 
of conclusive evidence to the contrary, the trial judge 
found that Dr. Fletcher had established Nevada domicile 
entitling the Nevada decree of October 1, 1953 to full 
faith and credit because the trial judge felt, as he put it, 
“This was not one of those marriages . . . made in 
Heaven”, and because there had been various divorce ar¬ 
rangements between the parties previously.* That de¬ 
cision calls to mind this Court’s pronouncement that in 
non-jury actions, the requirement that the trial court 
“. . . shall make findings of fact, is a means provided by 
Congress for guaranteeing that cases shall be decided 
according to the evidence and the law, rather than arbi¬ 
trarily or from extralegal considerations . . Saginaw 


* Note also the Trial Judges comments during examination on 
vital issues concerning the husband’s credibility and intent, at 
JA 43A-44A, 47A, 51A, 52A-53A, 54A, 57A, 60A, 61A-62A, 63A, 
65A, 74A-75A. 
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Broadcasting Co. v. F. C. C., 68 App. D. C. 2S2, 287 
(1938), cert. den. 305 US 613. The opinion and findings 
below are a prime example of the decision of a case 
“according to arbitrary or extralegal considerations” 
rather than “according to evidence and the law.” 

CONCLUSION 

The findings and judgment below are plainly erroneous 
and the judgment should therefore be reversed with in¬ 
structions to enter judgment for the plaintiff. 

Respectfully submitted: 

Alvin L. Xewmyer, Jr. 
Sheldon E. Bernstein 
Attorneys for Appellant . 

Of Counsel 

Xewmyer & Bress 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GRACE P. FLETCHER 
Meridian Hill Hotel 

2601 - 16th Street, N.W. 

Washington, D. C. 

Plaintiff 

vs. 

HARRY M. FLETCHER 
1301 K Street, N.W. 

Washington, D. C. or 

3S21 Porter Street, N.W. 

Washington, D. C. 

Defendant 

Civil Action No. 4850—’53 
Complaint 

(To Affirm Validity of Marriage, and 
for Declaratory Judgment) 

1. Plaintiff, Grace P. Fletcher, is a resident of the 
District of Columbia and has been such a resident for 
more than two years next preceding the filing of this 
action. Defendant, Harry M. Fletcher, is a resident of 
the District of Columbia and has been such a resident for 
more than two years next preceding the filing of this 
action. 

2. Plaintiff and defendant were married on November 
23, 1946, in Frederick, Maryland, and no children have 
been bom of this marriage. 


3. Plaintiff is informed and believes that on October 
1, 1953, defendant obtained a judgment from the First 
Judicial District Court of the State of Nevada in and for 
the County of Ormsby in case number 19513, purporting 
to be a valid judgment of divorce dissolving the bonds of 
matrimony between the parties hereto, but plaintiff avers 
that said judgment was obtained fraudulently; that said 
court did not have jurisdiction of the subject matter or 
the parties thereto; that plaintiff was not personally 
served with process within the State of Nevada, but was 
served by mail in the District of Columbia, and did not 
enter an appearance in the Nevada Court; that defendant 
was not and never has been a bona fide resident of the 
State of Nevada as alleged in said suit and as required 
by the Laws of the State of Nevada in such cases; and 
that said judgment is null and void. 

230 4. In view of the foregoing, defendant claims 

that he is divorced and that the parties are no 
longer husband and wife; whereas the plaintiff claims 
that there is an existing and valid marriage which has 
not been dissolved by the Nevada decree. 

WHEREFORE, pursuant to the provisions of Title 16, 
Section 422 of the District of Columbia Code and Title 28, 
Section 2201 of the United States Code, plaintiff prays 
for the following relief: 

(1) That the purported judgment of divorce entered 
by the Nevada Court be declared null and void, and that 
this Honorable Court declare and affirm the validity and 
existence of the marriage between the parties hereto; 

(2) That the plaintiff be given such other and fur¬ 
ther relief as to the Court may seem meet and proper. 

/s/ Grace P. Fletcher 
Grace P. Fletcher 
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NEWMYER & BRESS 

By /s/ Alvin L. Newmyer, Jr. 

1001 - 15th Street, N. W. 

Washington 5, D. C. 

Attorneys for Plaintiff 

DISTRICT OF COLUMBIA, SS: 

Grace P. Fletcher, being first duly sworn, deposes and 
says that she has read the foregoing Complaint by her 
subscribed and knows the contents thereof, and that the 
same are true of her own knowledge, except as to the 
matters therein stated to be alleged upon information and 
belief, and that as to those matters she believes them 
to be true. 

/s/ Grace P. Fletcher 
Grace P. Fletcher 

Subscribed and sworn to before me this 9th day of 
October, 1953. 

/s/ Irene D. Stolman 

Notary Public in and for the 
District of Columbia. 

• • • • 

231 Filed Nov 17 1953 Harry M. Hull, Clerk 

Answer 

Defendant, Harry M. Fletcher, in answer to the allega¬ 
tions of the complaint filed herein states as follows: 

1. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averment 
that plaintiff is a resident of the District of Columbia, 
and has been such for more than two years next preceding 
the filing of this action. Defendant denies that he is a 


resident of the District of Columbia or that he has been 
a resident of the District of Columbia for more than two 
years next preceding the filing of this action. 

2. The averments of Paragraph 2 are admitted. 

3. Defendant admits that on October 1, 1953 he was 
granted a judgment and decree of absolute divorce from 
the plaintiff in the First Judicial District Court of the 
State of Nevada in and for the County of Ormsby (Case 
No. 19513), and that a certified copy of said judgment 
and decree was transmitted to the plaintiff’s attorney in 
the District of Columbia on October 7, 1953. A certified 
copy of the said judgment and decree of divorce reciting 
the finding of the Court that, Harry M. Fletcher, the 
plaintiff in that action, 

“was at the time of the commencement of this suit, 
and for more than six weeks prior thereto contin¬ 
uously has been, and still and now is, an actual and 
bona fide resident of, and domiciled within, the 
County of Washoe, State of Nevada” 

232 is attached as an Exhibit and made a part hereof. 

Defendant denies that the said judgment and de¬ 
cree of divorce was obtained fraudulently; denies that 
said Court did not have jurisdiction of the subject mat¬ 
ter, or of the plaintiff in that action; admits that, Grace 
P. Fletcher, was not personally served with process 
within the State of Nevada, and admits that she did not 
enter an appearance in the Nevada Court, but denies that 
she was served by mail in the District of Columbia, but 
states that she w’as personally served with process in the 
District of Columbia by a Deputy United States Marshal 
of the United States District Court for the District of 
Columbia on September 10, 1953, (U. S. Marshal’s Office, 
Case No. E 2507). Defendant denies that he was not and 
never has been a bona fide resident of the State of Nevada 
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as required by the laws of the State of Nevada, and de¬ 
fendant denies that the said judgment and decree of di¬ 
vorce is null and void. 

4. Defendant denies that there now is an existing and 
valid marriage between the plaintiff and defendant, and 
denies that he is not divorced from the plaintiff. 

In Further Answer to the complaint filed herein, de¬ 
fendant represents: 

5. That when the defendant first met the plaintiff, 
Grace P. Fletcher, he w*as married and living with his 
wife, Barbara E. Fletcher, and that with the knowledge, 
consent and encouragement of the plaintiff herein; a di¬ 
vorce was secured by Barbara E. Fletcher in the State of 
Nevada, and following the entry of this decree of divorce 
in the State of Nevada, the plaintiff and defendant herein 
were married. 

6. That it became evident within two weeks after the 
marriage of the plaintiff and defendant that this 

233 marriage had been a mistake, and that there were 
incompatibilities betwreen the parties that could not 
be reconciled, and on June 24, 1947 following various in¬ 
termittent separations, the plaintiff departed from the 
home of the defendant and they have not lived together 
since that date. 

7. That on June 24, 1947, the plaintiff, Grace P. Flet¬ 
cher, departed from the District of Columbia for "Reno, 
Nevada and took up residence in Nevada for the purpose 
of obtaining a divorce from the defendant. That the 
plaintiff returned from Reno, Nevada on or about August 
23, 1947 without having obtained a decree of divorce and 
took up residence in the District of Columbia separate 
and apart from the defendant. 


8. That thereafter in November 1947, the plaintiff 
filed against the defendant a complaint for maintenance 
in the District Court of the United States for the District 
of Columbia (Civil Action No. 4645-47) of which the de¬ 
fendant requests that judicial notice be taken in these 
proceedings. 

9. That under date of February 18, 1948, the plaintiff 
and the defendant, by and with the counsel and advice of 
their respective attorneys, entered into a property settle¬ 
ment agreement and in accordance with the terms of the 
said property agreement, the plaintiff, Grace P. Fletcher, 
dismissed the aforesaid suit for maintenance (C. A. 
4645-57). A copy of the said settlement agreement is 
attached hereto as Exhibit B and made a part hereof. 

10. That in June 1948, the plaintiff departed from 
the District of Columbia for the purpose of establishing 
legal residence in the State of Florida. That the ulain- 

tiff, thereafter instituted a bill of complaint for di- 
234 vorce against the defendant in the Circuit Court 
of the Eleventh Judicial Circuit of Florida, in and 
for the County of Dade (Chancery Case No. 117801), 
and that the defendant in the District of Columbia re¬ 
ceived notice of said action by the plaintiff. Defendant 
was subsequently informed that the plaintiff in July 1948 
dismissed her bill of complaint for divorce in Florida, and 
the plaintiff thereafter returned to the District of Colum¬ 
bia where she took up residence separate and apart from 
the defendant. 

11. That the defendant through his attorney, John W. 
Gaskins, Esquire, caused to be paid to the plaintiff, 
through her attorney, William E. Leahy, Esquire, the 
principal sum provided for by Paragraph 1 of the agree¬ 
ment of February 18, 1948 as well as the monthly install¬ 
ments payable to the plaintiff in accordance with Para¬ 
graph 2 of said agreement. That on October 1, 1953, the 
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date of defendant’s decree of divorce, there was a balance 
in the amount of $1,200.00 due, owing and payable to the 
plaintiff as of October 1, 1953 pursuant of the provisions 
of Paragraph 2 of the said agreement and this balance 
the defendant caused to be paid to the plaintiff through 
her attorney, William E. Leahy, Esquire. Mr. Leahy’s 
letter dated October 21, 1953 acknowledging the receipt 
of the aforementioned check is attached hereto as Exhibit 
C and made a part hereof. 

12. That defendant at the time he departed from the 
District of Columbia did not intend to resume his resi¬ 
dence in the District of Columbia, but intended to estab¬ 
lish residence and ho domiciled for an indefinite period 
of time in the State of Nevada, and that upon his arrival 
in the State of Nevada, and prior to the entry of the said 
decree of divorce, he became a legal resident of and ac¬ 
quired a domicile in the State of Nevada. That 
235 while in Nevada, defendant undertook to acquire 
business interests and to make arrangements that 
would enable hihm to remain and to earn a livelihood in 
Nevada. The defendant thereafter concluded that it 
would not be possible for him to acquire a suitable busi¬ 
ness, or be admitted to practice in the State of Nevada, 
whereupon the defendant undertook to locate some other 
place outside the District of Columbia where he could 
become established. 

12. That subsequent to the entry of the decree of 
divorce by the Nevada Court and prior to being served 
■with process in this action, the defendant herein con¬ 
cluded arrangements to lease an office and apartment in 
Westminster, Maryland, for the purpose of establishing a 
practice there and becoming a resident of the State of 
Maryland. A copy of a receipt dated October 29, 1953, 
for the deposit made on the said office and apartmnet. is 
attached hereto as Exhibit D, and made a part hereof. 


13. That the defendant’s presence in the District of 
Columbia since the establishment of his residence and 
domicile in Nevada has been that of a temporary so¬ 
journer and not as a resident, and that he now is and 
until such time as he obtains possession of the apartment 
and office in Westminster, Maryland, remains a resident 
of and is domiciled in the State of Nevada. 

WHEREFORE, the premises considered, the defendant 
prays: 

(1) That the complaint filed herein be dismissed for 
failure to state a cause of action; or 

(2) That this Court give full faith and credit to and 
declare and affirm the validity of the decree of final di¬ 
vorce entered between the parties by the First 

236 Judicial Court of the State of Nevada in and for 
the County of Ormsby (Case No. 19513) under 
date of October 1, 1953. 

(3) That the defendant be given such other and fur¬ 
ther relief as the Court may seem just and proper. 

/s/ Harry M. Fletcher 
Harry M. Fletcher 

/s/ Paul M. Rhodes 
Paul M. Rhodes 
1620 Eye Street, N. W. 

Attorney for Defendant 

DISTRICT OF COLUMBIA, SS: 

HARRY M. FLETCHER, being first duly sworn, de¬ 
poses and says that he has read the foregoing Answer by 
him subscribed and knows the contents thereof, and that 
the same are true of his own knowledge, except as to 
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matters therein stated upon information and belief, and 
that as to those matters he believes them to be true. 


■« 
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/s/ Harry M. Fletcher 
Harry M. Fletcher 

Subscribed and sworn to before me this 16th day of 
November, 1953. 

/s/ Harriet L. Barney 

Notary Public in and for 
The District of Columbia 


I certify that a copy of the above Ansvrer with Points 
and Authorities attached wras mailed postage prepaid to 
Newunyer & Bress, Attorneys, for plaintiff, 1001 - 15th 
Street, N. W., Washington, D. C., this 17th day of No¬ 
vember, 1953. 


/s/ Paul M. Rhodes 
Paul M. Rhodes 
Attorney for Defendant 

• • • • 

248 Filed Nov 18 1953 Harry M. Hull, Clerk 


Motion to Strike 


Comes now the plaintiff, by her attorneys, and moves 
this Honorable Court to strike from defendant’s Answer 
all of the allegations of paragraphs 5, 6, 7, 8, 9,10, and 11, 
together with Exhibit B, and for cause therefor plaintiff 
states that same constitute an insufficient defense to the 
complaint and are immaterial to any issues in this action. 


Attached hereto is a Memorandum prayed to be read as 
a part hereof. 


NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 
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Alvin L. Newmyer, Jr. 

Attorneys for Plaintiff 

1001 15th St., N.W. 

Washington, D. C. 

I certify that a copy of the foregoing Motion and a 
copy of the attached Memorandum was mailed, postage 
prepaid, this 18th day of November, 1953, to Paul M. 
Rhodes, Esq., attorney for defendant, 1620 I Street, N.W., 
Washington, D. C. 

/s/ Alvin L. Newmyer, Jr. 

Alvin L. Newmyer, Jr. 

• • • • 

249 Filed Nov IS 1953 Harry M. Hull, Clerk 

Memorandum in Support of Motion to Strike 

Paragraphs 5 through 11 of defendant’s Answer are 
completely immaterial to the issues in this case, which are 
whether or not plaintiff has obtained a valid divorce in the 
State of Nevada. The history of the married life of the 
parties and the defendant’s previous marriage have noth¬ 
ing whatever to do with the question presented in this 
action and should be stricken from the Answer in accord¬ 
ance with Rule 12 (f) of the Federal Rules of Civil Pro¬ 
cedure. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 

Alvin L. Newmyer, Jr. 
Attorneys for Plaintiff 
1001 15th St., N.W. 
Washington, D. C. 

• • • • 
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Order 

UPON CONSIDERATION of plaintiff’s Motion to 
Strike and defendant’s opposition thereto, and after oral 
argument thereon in open Court, it is, by the Court, this 
Sth day of January, 1954, 

ORDERED that plaintiff’s Motion to Strike be and the 
same is hereby granted, and Paragraphs 5, 6, 7, 8, 9, 10, 
and 11, together with Exhibit B of the Complaint, are 
hereby stricken from the pleadings. 

/s/ Edward M. Curran 
Judge 


Submitted by: 

NEWMYER & PRESS 
By /s/ Alvin L. Newmyer, Jr. 

Attorneys for Plaintiff 
1001 15th Street, N.W. 

Washington, D. C. 

This is to certify that I mailed, postage prepaid, a copy 
of the foregoing order to Paul M. Rhodes, Attorney for 
Defendant, 1620 I Street, N.W. Washington, D. C., this 
6 day of January, 1954. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 

Alvin L. Newmyer, Jr. 
Attorney for Plaintiff 

256 Plfs. Ex. #1 

Dr. Fletcher is on vacation and will return in Sep¬ 
tember. 

• • * * 


V 




r 
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Certification of Exhibit 

I certify that the following is a true extract from the 
pertinent Nevada Statute introduced in evidence as plain¬ 
tiff’s exhibit #3 at the trial. 

NEVADA COMPILED LAWS (1929) (1931-1941 

SUPPLEMENT) 

“Sec. 9460 six weeks residence—Causes for Divorce— 
repeal in Effect. 

“Sec. 22 Divorce from the bonds of matrimony may be 
obtained by complaint, under oath, to the District Court 
of the County in which the cause therefor shall have oc¬ 
curred or in which the defendant shall reside or be found, 
or in which the plaintiff shall reside, if the latter be either 
the county in which the parties last cohabited or in which 
the plaintiff shall have resided six weeks before suit be 
brought, for the following causes: 

• * * * 

“Sec. 9467.06 Additional Cause for Divorce 

1. Divorce from the bond of matrimony may be ob¬ 
tained, in addition to the causes now provided by law and 
subject to the same procedure and requirements, for the 
following cause: When the husband and wife have lived 
separate and apart for three consecutive years, without 
cohabitation the Court may, in its discretion, grant an 
absolute decree of divorse at the suit of either party.” 

NEWMYER & BRESS 
/s/ Alvin L. Newmver, Jr. 

Alvin L. Newmver, Jr. 
Attorneys for Plaintiff 
1001 15th Street, N.W. 
Washington, D. C. 


> 
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NO OBJECTION: 

By /s/ John J. Leahy 
John J. Leahy 
Attorney for Defendant 

* • • • 

237 Filed Nov 17 1953 Harry M. Hull, Clerk 
Defendant’s Exhibit No. 1 
Judgment and Decree 

BE IT REMEMBERED that this cause came on regu¬ 
larly for trial this day before the Court without a jury, 
the undersigned District Judge presiding. The plaintiff 
appeared in person and was represented by his attorney, 
F. K. Unsworth, Esq. The defendant, having been per¬ 
sonally served with process outside Nevada, failed to ap¬ 
pear, answer or otherwise plead to plaintiff’s complaint 
within the time allow-ed by law- and her default for such 
failure was duly and regularly entered. Thereupon plain¬ 
tiff duly testified in his own behalf and other evidence 
was introduced for and on behalf of the plaintiff and 
accordingly the matter was submitted to the Court for 
its decision. 

Thereafter and on said day the Court duly and regu¬ 
larly rendered its decision in favor of the plaintiff and 
against the defendant, and thereupon duly made and en¬ 
tered Findings of Fact and Conclusions of Law- in ac¬ 
cordance therewith. 

And it appearing to the satisfaction of the Court from 
the evidence and the Findings of Fact and Conclusions 
of Law that the plaintiff w-as at the time of the com¬ 
mencement of this suit, and for more than six wreeks prior 
thereto, continuously has been, and still and now is, an 


actual and bona fide resident of, and domiciled within, the 
County of Washoe, State of Nevada; and it further ap¬ 
pearing to the satisfaction of the Court that all the alle¬ 
gations of the Complaint are true and are sustained by 
the evidence and the Findings of Fact, and that as Con¬ 
clusions of Law the plaintiff is entitled to the relief herein 
given. 

NOW, THEREFORE, by virtue of the law and the 
facts, IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED, as follows: 

238 1. That plaintiff, Harry H. Fletcher, be, and he 

hereby is, given and granted a final and absolute 
divorce from defendant, Grace P. Fletcher, on the ground 
that the plaintiff and defendant, as husband and wife, 
have lived separate and apart, without cohabitation, for a 
period of more than three consecutive years preceding the 
commencement of this action. 

2. That the Agreement of the parties bearing date of 
February 18th, 1948, settling their property rights, a full, 
true and correct copy of which Agreement has heretofore 
been admitted in evidence and marked plaintiff’s Exhibit 
“A” be, and hereby is, ratified, approved and adopted by 
this Court and the parties are directed and ordered to 
comply with the terms thereof. 

Done in open court this 1 day of October, 1953. 

/s/ Frank B. Gregory 
District Judge 

STATE OF NEVADA 
COUNTY OF ORMSBY, ss. 

I, Geraldine Lamb, County Clerk of Ormsby County, 
State of Nevada, and ex officio Clerk of the District Court, 
in and for the County of Ormsby, do hereby certify that 
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the foregoing is a full, true and correct copy of the origi¬ 
nal Judgment and Decree, in the action entitled and num¬ 
bered 19,513: 

HARRY M. FLETCHER, Plaintiff 

vs. 

GRACE P. FLETCHER, Defendant. 

which now remains of record in my office in said Carson 
City, in said County. 

In testimony whereof, I have hereunto set my hand and 
affixed my official seal, at Carson City, in said County and 
State, this 1st day of Oct., A. D. 1953. 

/s/ Geraldine Lamb, Clerk. 

(SEAL) 

239 Filed Nov 17 1953 Harry M. Hull, Clerk 
Defendant’s Exhibit No. 2 
COPY 

Settlement Agreement 

THIS AGREEMENT made and entered into in dupli 
cate this 18th day of February, 194S, by and between 
Harry M. Fletcher, of the City of Washington, District of 
Columbia, first party, and Grace P. Fletcher, of said City 
and District aforesaid, second party, witnesseth that: 

WHEREAS, the parties hereto were lawfully married 
on November 23, 1946, in Frederick, Maryland, and ever 
since have been and now are husband and wife; but no 
children have been bora of said marriage; and 
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WHEREAS, in consequence of disputes and unhappy 
differences between them the parties hereto have sepa¬ 
rated and have been living apart; and 

WHEREAS, there is now pending in the District Court 
of the United States for the District of Columbia an action 
entitled Grace P. Fletcher vs. Harry M. Fletcher, No. 
4G45-47, on the Docket of said Court, which is a proceed¬ 
ing for separate maintenance, alimony pendente lite and 
permanently, and for counsel fees and costs, the said sec¬ 
ond party herein declaring in said action that a certain 
agreement entered into on May 24, 1947, with the first 
party herein had been procured by duress to which she 
w^as subjected by the said first party herein, which ren¬ 
dered the said agreement illegal and void, all of which 
allegations and declarations in said proceedings have been 
denied by the first party herein; and 

WHEREAS, the aforesaid action is now pending on the 
Docket of the District Court of the United States for the 
District of Columbia aforesaid, upon the motion of the 
party of the second part herein, for alimony pendente lite, 
maintenance, etc., and the denial of the first party herein 
of her right to the same; and 

240 WHEREAS, it is the mutual desire of the parties 
hereto, each acting by, with and under the advice of 
legal counsel, to make a full and final settlement of all 
disputes, claims and demands that now exist or may here¬ 
after arise between the parties hereto as a result of their 
said marriage, including adjustment of all the property 
rights of each arising from said marriage, and the final 
settlement, adjustment and compromise for all time of all 
or any rights that the second party herein may have for 
support, maintenance or financial assistance for any cause 
by reason of her marriage with the party of the first part 
and from him, including but not restricted to suit money, 
temporary or permanent alimony, counsel fees, court 
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costs, etc., resulting from any disagreement or contro¬ 
versy concerning the subject matter of this agreement, 
also including the complete and final settlement of the 
now pending maintenance action instituted by said second 
party herein and hereinbefore mentioned, and any other 
action that may hereafter be filed by her with respect to 
the subject matter of this agreement, and also including 
the possible event that either of the parties hereto may 
hereafter seek to terminate by divorce the presently 
existing marriage relationship existing between them; 

NOW, THEREFORE, in consideration of the mutual 
premises, agreements and covenants contained herein, and 
of the relinquishment by the first party of his defense to 
the maintenance action heretofore referred to and of the 
payments to be made hereunder; it is covenanted and 
agreed by and between the parties hereto: 

1. The party of the first part herein shall pay or 
cause to be paid to the party of the second part herein, 
the sum of $900.00 at the time of the execution of this 
agreement, and simultaneously therewith the party 
241 of the second part shall deliver back to the party 
of the first part the uncashed checks which the 
party of the first part sent to her under the agreement 
of May 24, 1947, theretofore entered into between the 
parties herein and which is referred to and brought into 
issue in the action heretofore mentioned in the District 
Court of the United States for the District of Columbia 
and being numbered 4645-47 on the Docket of said Court, 
such checks being in the amount of $150.00 each for the 
months of August, September, October, November and 
December 1947, and January 1948. The said party of the 
second part acknowledges having received under the said 
agreement hereinbefore mentioned the sum of $1150.00, of 
which $1,000.00 was received by her in two checks, each in 
the amount of $500.00, and another in the amount of 
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$150.00, all of which said party of the second part has 
cashed. 

2. The party of the first part shall also secure to the 
party of the second part herein the payment of an addi¬ 
tional $8,000.00 over and above the $900.00 to be paid to 
her at the time of the execution of this agreement and 
mentioned in Paragraph 1 above, the said $8,000.00 to be 
paid to the party of the second part in the amount of 
$100.00 a month for each and every month following the 
execution of this agreement until the full amount of $8,- 
000.00 shall have been paid to the said party of the second 
part. In the event, however, that either party to this 
agreement shall obtain in any jurisdiction whatsoever a 
decree of absolute divorce against the other during the 
period while these monthly payments are being made, the 
party of the first part then agrees that all of the balance 
then remaining of said $8,000.00, after the payments 

already made of the monthly installments aforesaid, 
242 shall be paid forthwith to the party of the second 

part as of the date said absolute divorce, if any, so 
obtained by either party shall become final, but it is un¬ 
derstood between the parties hereto that the costs and 
expenses of obtaining said decree of divorce by either 
party herein, should such decree of divorce be obtained, 
shall be borne by the party so obtaining such divorce. 

3. The provisions of this agreement and the payments 
made thereunder are in full and complete settlement by 
each party hereto of all claims and demands of every 
nature with reference to all the property or property 
rights that either party may have as to the other, includ¬ 
ing the right of inheritance, under the la-ws of any State, 
Territory, District or Nation, arising or growing out of 
the marriage relationship or the fact that the parties are 
husband and wife, and each party expressly waives and 
releases all such claims, so arising, against the other, or 
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against his or her estate. Simultaneously with the execu¬ 
tion of this agreement the second party agrees to sign a 
deed in extinguishment of her inchoate right of dower 
in premises No. 4501 Nebraska Avenue, Northwest, Wash¬ 
ington, D. C., in which the first part is part owner. 

4. That the second party for the considerations pre¬ 
viously mentioned herein receives the payments made 
and to be made hereunder in full settlement and complete 
satisfaction of, and forever releases the first party of all 
such claims and demands of any kind, nature or descrip¬ 
tion, personal to and growing out of said marriage rela¬ 
tionship personally to her, including all liability now or 
at any time hereafter existing or accruing to her on ac¬ 
count of support for her or maintenance, alimony, tempo¬ 
rary or permanent, dower, thirds, or other allow- 

243 ances and from all costs, charges, expenses and at¬ 
torney’s fees, incident to any suit now pending or 
which may hereafter be instituted by the said second 
party against the first party arising to her personally by 
reason of their relationship of husband and wife. 

5. Simultaneously with the execution of this agree¬ 
ment and its performances by said first party, the second 
party shall cause her counsel to prepare and deliver to 
counsel for first party a praecipe addressed to the Clerk 
of the District Court in the maintenance action above re¬ 
ferred to, directing the said Clerk to enter on the Docket 
of the said Court that the said maintenance action is dis¬ 
missed pursuant to settlement agreement entered into this 
date. 

6. Second party further promises that she will at no 
time hereafter incur any debts or obligations or attempt 
to do so for winch the first party or his estate may become 
liable, and said second party warrants that at the time 
of the execution of this agreement there are in existence 
no unpaid debts contracted by her for which the first 
party is or shall be held liable. 
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7. Neither of the parties hereto shall molest or annoy 
the other or endeavor to compel or coerce the other to 
cohabit or dwell with him or her, as the case may be, by 
any legal or other proceedings or otherwise. 

8. In the event that any Court in any jurisdiction 
should hereafter see fit to grant a decree of absolute di¬ 
vorce to either party hereto on the allegations of any 
complaint such party may file, it is stipulated between 
the parties hereto now, that the terms of this agreement 

shall be incorporated in any judgment or decree 
244 be obtained hereafter, and shall be a final and com¬ 
plete adjustment of all of the rights of the parties 
hereunder. 

IN WITNESS WHEREOF, the parties hereto have set 
their hands and affixed their seals in the presence of 
their respective legal counsel and before a Notary Public 
upon the day and year first hereinabove written. 

Witness: /s/ Harry M. Fletcher (SEAL) 

/s/ John W. Gaskins 
John W. Gaskins 
/s/ Paul M. Rhodes 
Paul M. Rhodes, 

Counsel for First Party. 

/s/ Grace P. Fletcher (SEAL) 

/s/ William E. Leahy 
William E. Leahy 
/s/ Eugene B. Sullivan, 

Eugene B. Sullivan, 

Counsel for Second party. 

DISTRICT OF COLUMBIA, ss: 

On this 24th day of February, 1948, before me the un¬ 
dersigned, a notary public in and for the District of Co- 
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iumbia, personally appeared Harry M. Fletcher, known 
to me to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that he had 
executed the same. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my notarial seal the day and year in this 
certificate first above written. 

/s/ Vesta Hartwell 

Notary Public, D. C. 

My Commission expires Nov. 14, 1948. 

245 

DISTRICT OF COLUMBIA, ss: 

On this ISth day of February, 1948, before me the un¬ 
dersigned, a notary public in and for the District of Co¬ 
lumbia, appeared Grace P. Fletcher, known to me to be 
the person whose name is subscribed to the foregoing 
instrument and acknowledged to m.e that she had exe¬ 
cuted the same, and that the same was her free act and 
deed voluntarily performed without the compulsion of 
any person, said acknowledgment having been taken by 
me apart from and without the presence of Harry M. 
Fletcher, first party to said instrument. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my notarial seal the day and year in 
this certificate first above written. 

/s/ Emily V. McKenzie 
Notary Public, D. C. 

My Commission expires 4/2/50. 

• • • • 
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271 Filed May 10 1954 Harry M. Hull, Clerk 

Deft Ext. No. 3 

IN THE CIRCUIT COURT OF THE ELEVENTH 

JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR 
DADE COUNTY, FLORIDA 

In Chancery Case No. 117801 

GRACE P. FLETCHER, Plaintiff, 

vs. 

HARRY FLETCHER, Defendant. 

Bill of Complaint for Divorce 

Comes now plaintiff, GRACE P. FLETCHER, and 
brings this her bill of complaint for divorce against de¬ 
fendant, HARRY FLETCHER, and thereupon complain¬ 
ing says: 


I 

That plaintiff is a bona fide resident of the State of 
Florida and has been for a period of more than 90 days 
last past immediately prior to the filing of this bill of 
complaint; that the defendant, HARRY FLETCHER, is 
a non resident of the State of Florida, that diligent search 
and inquiry have been made to ascertain the residence of 
said defendant and that defendant is a resident of Wash¬ 
ington, District of Columbia, and resides at 4051 Ne¬ 
braska Ave.; that each of said parties are over the age 
of 21 years and no children have been born as a result 
of this union. 
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II 

That plaintiff and defendant were married on the 23rd 
day of November, 1946, at Frederick, Maryland, and 
thereafter lived together under the conditions as herein¬ 
after alleged until the date of their final separation on the 
24th day of June, 1947, at which time said parties sepa¬ 
rated from one another in the City of Washington, Dis¬ 
trict of Columbia, and that said parties have not resided 
together since. 

272 m 

That plaintiff has at all times during her mar¬ 
riage to the said defendant conducted herself towards 
said defendant as a kind, loving and indulgent wife and 
endeavored to the best of her ability to make of their 
marriage a success; that defendant on the contrarv has 
been guilty of grave misconduct towards plaintiff, and as 
an example of this plaintiff alleges that immediately upon 
the marriage this plaintiff was taken by the defendant 
to a residence occupied by the defendant and the aunt 
and uncle of the defendant; that plaintiff from the very 
inception of said marriage or from the time she and the 
defendant went to live in the same house with defendant’s 
aunt and uncle was prevented from exercising any au¬ 
thority whatsoever over the management and operation 
of the home, all matters concerning the same were by the 
defendant discussed "with his said aunt and plaintiff was 
completely ignored; that within not more than two weeks 
thereafter defendant advised the plaintiff that he did not 
love her, that their marriage had been a gross mistake and 
continued to make such statements to plaintiff, although 
defendant knew that plaintiff was in ill health, suffering 
from an injury received to her back and from which 
injury she continued to suffer great pain and discomfort; 
defendant many times demanded that the plaintiff grant 



to him a divorce or secure one herself against him and 
when it became imperative that plaintiff undergo an oper¬ 
ation for the injury which she had received to her back 
the defendant refused to furnish the means with which 
to have said operation performed except upon the condi¬ 
tion that the plaintiff would grant to him a divorce; that 
said operation commonly known as a Spinal Fusion was 
performed and plaintiff was confined in the hospital for 
a period of approximately three months, that on each 
of the occasions when the defendant visited with 
273 the plaintiff while confined in the hospital he con¬ 
tinually nagged and fussed with plaintiff about 
granting him a divorce and on each of said occasions 
when the defendant would leave the plaintiff would be 
in such a highly nervous state of exhaustion that a com¬ 
plete recovery from said operation was impossible; that 
upon being discharged from the hospital and at the re¬ 
peated request and demands of the defendant the plaintiff 
did go to Reno, Nevada, for the purpose of establishing 
her residence there and divorcing the defendant, but upon 
reaching said city plaintiff changed her mind and re¬ 
turned to the place where the defendant was living and 
tried to reach a reconciliation with him all to no avail; 
that while plaintiff was in the hospital suffering from the 
operation as aforesaid defendant showed an utter lack 
of love and affection for plaintiff and did not send her 
even so much as one single flower while she was so con¬ 
fined but on one occasion invoked a quarrel with this 
plaintiff and physically attempted to take from plaintiff 
the wedding ring he had given her. 

WHEREFORE: plaintiff charges the defendant with 
extreme cruelty by defendant towards plaintiff and 

Plaintiff prays that the Court will take jurisdiction 
of the parties and the subject matters of this cause and 
upon final hearing will grant unto plaintiff a decree of 
divorce a vinculo matrimonii of and from the defendant 
and 
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That this Court will grant unto plaintiff such other 
and further relief as equity may require. 


Plaintiff 

CUSHMAN & WOODARD 
STATE OF FLORIDA 
COUNTY OF DADE: 

On this day personally appeared before me Grace P. 
Fletcher, plaintiff in the foregoing Bill of Complaint, 
who deposes and says she has read same and the facts 
stated therein are true. Sworn to and subscribed before 

me this.day of June, 1948. 

• • • • 

251 Filed Jan 2S 1954 Harry M. Hull, Clerk 

Order 

This matter having come on for hearing on the com¬ 
plaint of the plaintiff, Grace P. Fletcher, for a judgment 
declaring the decree of divorce entered on October 1, 
1953 in favor of the defendant, Harry M. Fletcher, in the 
First Judicial District Court of the State of Nevada, in 
and for the County of Armsby, being Case No. 19513, to 
be null and void and not entitled to full faith and credit 
for the reasons that the said Harry M. Fletcher was not 
a bona fide resident of the State of Nevada and that the 
said decree of divorce was obtained fraudulently, and it 
appearing to the satisfaction of the Court that the said 
Harry M. Fletcher was a bona fide resident of the State 
of Nevada and that the said decree of divorce was not 
fraudulently obtained, and that the said decree of di¬ 
vorce is entitled to full faith and credit, it is by the Court 
this 28th day of January, 1954; 
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ADJUDGED, ORDERED AND DECREED, that the 
judgment and decree of divorce entered in favor of the 
said Harry M. Fletcher under date of October 1, 1953 in 
the First Judicial District Court of the State of Nevada 
in and for the County of Ormsby is valid and entitled to 
full faith and credit, and the prayers of the plain- 

252 tiff, Grace P. Fletcher, be and the same are denied 
and the complaint is hereby dismissed. 

/s/ James R. Kirkland 
Judge 

I certify that a copy of the above Order was mailed 
postage prepaid to Alvin L. Newmyer, Jr., Esq., Attorney 
for the Plaintiff, at 1001 Fifteenth Street, N. W., Wash¬ 
ington 5, D. C., this 26th day of January, 1954. 

/s/ Paul M. Rhodes 
Paul M. Rhodes, 

Attorney for Defendant. 

• • • • 

253 Filed Feb 11 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 11th day of February, 1954, 
that plaintiff, Grace P. Fletcher hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
2Sth day of January, 1954 in favor of defendant, Harry 
M. Fletcher against said plaintiff, Grace P. Fletcher. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 
Attorney for Plaintiff 
1001 loth St., N. W., 
Washington, D. C. 






Please mail copy to Paul M. Rhodes, Esq., attorney for 
defendant, 1620 Eye Street, N. W., Washington, D. C. 

• • • • 

Grace P. Fletcher 

15 Direct Examination 
BY MR. NEWMYER: 

Q Mrs. Fletcher, please speak loud enough so that the 
Court and counsel can hear your answers. 

Your full name is Grace P. Fletcher? A Yes, sir. 

Q And you are the plaintiff in this action? A Yes, 
sir. 

Q Where do you live, Mrs. Fletcher? A 2601 16th 
Street, Northwest. 

Q What is the name of that, that is an apartment 
house? A The Meridian Hill Hotel. 

Q Mrs. Fletcher, when were you married to the de¬ 
fendant, Harry M. Fletcher? A November 23, 1946. 

Q Wliere were you married to him? A Frederick, 
Maryland. 

Q Mrs. Fletcher, subsequent to your marriage, where 
did you live? A In Vancouver, British Columbia. 

Q And after your marriage where did you live? A 
4501 Nebraska Avenue. 

Q That is in the District of Columbia? A Yes, sir. 

Q Have you lived in the District of Columbia 

16 since that time? A Yes, sir; except for a month 
I spent at Rehoboth Beach. 

Q I see. That was just on a temporary vacation? A 
Yes, sir. 

• • • • 

Q Mrs. Fletcher, did there come a time, prior to 
July of 1953 or shortly prior thereto, when Dr. Fletcher 
talked with you with respect to a divorce? A Yes, sir. 

Q Tell the Court when that was. A It was about 
two weeks before he went away; about July 10 or between 
the 10th and the 15th. 



29 A 


Q What was the extent of that conversation? 

17 Give the Court the substance of the conversation. 
A He told me that he was going to Europe to 

get a divorce and I told him that I didn’t want a divorce 
and he said that he was going and that if I wanted to 
think it over, I could and to call him not later than Tues¬ 
day evening. 

Q This was about twm weeks before July 20, you say? 
A Yes, sir. 

Q So did you call him Tuesday evening? A Yes, I 
did, sir. 

Q What was that conversation? A I told him that 
I did not want a divorce and that I was of the same mind 
and that I was still in love with my husband and he 
said, well, then, that he was going and for me not to call 
any more. 

Q Did he at any time, prior to his leaving, during that 
conversation or any subsequent time tell you that he was 
leaving Washington permanently? A No, sir. 

Q When is the next you heard from him subsequent 
to that conversation? A Before that conversation? 

Q No. After that conversation, when did you next 
hear from him? A Well, I heard from him about two 
weeks after he came back from Reno. 

18 Q Did you receive a paper through the mail or 
served by a marshal here in the District? A Yes, 

sir. 

THE COURT: Would you go back and repeat that 
testimony? You said you heard from him two weeks 
after he came back? 

MR. NEW'MY'ER: Two weeks after he returned to 
Washington, you mean? 

THE COURT: Do you have the date? 

THE WITNESS: X talked to him on the telephone. 
BY MR. NEWMYER: 

Q On what date? A I don’t know what date. 

• * * * 
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Q Now, Mrs. Fletcher, as I understand it, approxi¬ 
mately two weeks before July 20, Dr. Fletcher asked you 
for a divorce, is that correct? A That is correct. 

Q And he told you he was going to Europe to get 
one? A Yes, sir. 

19 Q And he then asked you to call him the fol¬ 
lowing Tuesday? A That is right, sir. 

Q To let him know whether you would agree to a 
divorce? A Yes, sir. 

Q And you called him that following Tuesday? A 
Yes, sir. 

Q And told him you wouldn’t, is that correct? A 
Yes, sir. 

Q What date did you next hear from him? A Well, 
I called him— 

Q On what date? A I would say about the 12th of 
October. 

Q The 12th of October? A Or the 15th. 

Q All right. What conversation did you have with 
him then? 

THE COURT: Let me ask you this: Where did that 
call go to? 

THE WITNESS: McLean Gardens, his office. 

THE COURT: Here in the city of Washington? 

THE WITNESS: Yes, sir. 

BY MR. NEWMYER: 

Q You found him in the office two weeks after 
20 he came back from Nevada? A Yes. I called 
several times and he was in his office. 

Q Has he been here in his office during the times that 
you called him since he returned from Nevada? A Yes, 
sir. 

Q How many times have you talked with him since 
he returned from Nevada? A Several times. 

Q How many times have you seen him? A Twice. 

• • • • 
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Q After July 20, when did you next contact him? A 
About October 12 or L5. 

THE COURT: That is the very first time? 

MR. NEWMYER: That is correct, Your Honor. 

THE COURT: So I gather that it looks like a little 
short of 90 days or three months? 

MR. NEWMYER: Yes, Your Honor. He was in 
Nevada— 

THE COURT: I understand. 

MR. NEWMYER: He was in Nevada during that 
time. 

THE COURT: I might tell you it is not the first 
Nevada case we have ever handled. There is a 

21 certain jurisdictional aspect that revolves around 
time and I want to find out the times. 

BY MR. NEW'MYER: 

Q The fact is you did not see or talk to your husband 
personally between July—around the 10th of July and 
October 10th? A No, sir. 

Q That is correct? A No, sir; he wasn’t— 

Q You did, however, see a summons and complaint 
which he filed in the Nevada court? A l 7 es, sir. 

Q And do you recall when that was received? A 
Well, I would say approximately maybe the 26th of 
August; around that time. 

Q You say you then talked with your husband after 
he returned from. Nevada on or about October 10? A 
Yes, sir. 

Q And that was about ten days after he had come 
back, is that right? A Yes, sir. 

Q And since that time you have talked with him sev¬ 
eral times here in the District? A Yes, sir. 

22 Q Y'ou called him here in his office? A Yes, 
sir. 

Q When have you seen him? A I saw him Christ¬ 
mas Eve. 
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Q When did you see him again? A Christmas morn¬ 
ing. 

Q Where did you see him Christmas Eve? A I saw 
him at the Lockwoods. 

Q Who are the Lockwoods? A Mr. and Mrs. John 
Lockwood. 

Q They are friends of both of you? A Yes, sir. 

Q Where did you see him Christmas day? A I saw 
him Christmas morning in his office. 

Q Did he call you prior to your going over there? A 
No; I called him. 

Q And had he said anything to you with respect to 
his Nevada or alleged Nevada divorce? Did he say any¬ 
thing to you? A Well, I don’t think so, sir. 

Q Subsequent or after he returned from Nevada, has 
he at any time asked you to have marital relations or 
resume marital relations with him? A Yes, sir. 

Q And have you? A Yes, sir. 

23 Q And when was that? A Christmas morning. 

THE COURT: Christmas morning, 1953 or 
’52? 

MR. NEWMYER: Yes, sir, 1953, Your Honor. 

THE COURT: Where was that? 

THE WITNESS: McLean Gardens. 

THE COURT: Your apartment? 

THE WITNESS: No; his apartment. 

MR. NEWMYER: I have no further questions. 

Cross Examination 
BY MR. RHODES: 

Q Mrs. Fletcher, I believe that your testimony, in 
answer to Mr. Newmyer’s question, was that you had 
been a resident of the District of Columbia ever since 
your marriage to Dr. Fletcher. A Except for a month 
at Rehoboth Beach or a month and a half. 

Q Which was just a temporary summer vacation? A 
Yes, sir. 
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Q Isn’t it a fact that in June, 1947, you established 
residence in the State of Nevada for the purpose of ob¬ 
taining a divorce? A Yes, sir. 

Q And how long 'did you remain in Nevada at that 
time? A Two months. 

Q But you did not obtain a divorce? A No, sir. 

• * • * 

Q Is it not also the fact that, in February of 1948, 
you went to Florida and established a residence there 
for the purpose of obtaining a divorce? A Yes, sir. 

Q And is it not the fact that you yourself also 
25 instituted a divorce action against Dr. Fletcher 
when you were there in Florida? 

MR. NEWMYER: I object to that, Your Honor. 

THE COURT: I overrule you. I think the residence 
and domicile is one of the controlling things in the case. 

Let me get this straight. As I gather from the testi¬ 
mony of Mrs. Fletcher, she went and stayed the requisite 
six weeks in Nevada in June of 1947, is that correct? 

THE WITNESS: But I did not go to a lawyer when 
I was there and I never went to a lawyer’s office while 
I was in Reno. 

THE COURT: Let me ask you direct. Did you go 
to Reno in June, 1947? 

THE WITNESS: Yes, sir. 

THE COURT: Were you married at the time? 

THE WITNESS: Yes, sir. 

THE COURT: Married to -whom? 

THE WITNESS: Dr. Harry M. Fletcher. 

THE COURT: The defendant in this case? 

THE WITNESS: Yes, sir. 

THE COURT: Did you ever file an action for divorce 
in the State of Nevada? 

THE WITNESS: No, sir. 

THE COURT: How long did you stay there? 
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THE Y ITNESS: I stayed two months to recuperate 
from a spinal operation. 

26 THE COURT: You went to Nevada for that 
reason? 

THE WITNESS: My husband insisted that I leave. 

THE COURT: Why did you pick Reno, of all places, 
and Nevada as well, for recovering from a spinal opera¬ 
tion ? 

THE WITNESS: My husband wanted me to go. 

THE COURT: Why did you pick that particular city 
and State? 

THE WITNESS: Because he insisted that I leave. 
He called the lawyer down there. 

THE COURT: Was it because the parties, you and 
your husband, were contemplating divorce or you were 
going out to recover your health? 

THE WITNESS: He was contemplating a divorce 
but I was not. 

THE COURT: You give me the impression that you 
went to Reno and, of all places in the United States, to 
recuperate, for your health. The Court has seen Reno, 
but I never thought it was a health resort. If it is, I 
want to be enlightened. 

THE WITNESS: No, sir, I didn’t want to go. I 
was a very sick girl. I had just come out of the hospital 
with a spinal fusion and my husband wanted a divorce 
and made arrangements for me to go to Reno. 

THE COURT: If I asked you which was the prime 
motive, health or a contemplated divorce, what would be 
your answer? 

THE WITNESS: T never wanted to contemplate a 
divorce. 

THE COURT: So you tell me you did not go there 
for that purpose? 

27 THE WITNESS: I didn’t no. 

THE COURT: That is your answer? 

THE WITNESS: Yes. 
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THE COURT: You were asking about going to 
Florida? 

MR. RHODES: Yes. 

THE COURT: May I ask this: How long did you 
actually stay at Reno? 

THE WITNESS: I was there about two months, sir. 
THE COURT: How did your health improve? 

THE WITNESS: It improved greatly. I weighed 
about 90 pounds wrhen I went out and I was 112 pounds 
wdien I came back. 

THE COURT: I notice that is two weeks beyond the 
required six weeks period residence for divorce. 

THE WITNESS: Yes, sir. 

THE COURT: But you still say you were there for 
your health? 

THE WITNESS: Yes, sir. 

BY MR. RHODES: 

Q In answer to one of His Honor’s questions, I be¬ 
lieve you said you didn’t go to see a lawyer in Nevada. 
A A lawyer met me at the plane in Nevada and that is 

the onlv time I saw a lawwer. He came to the ranch and 
» — 

I said that I was too ill to discuss it and I never saw him 
after that. 

• • • • 

28 Q Then, thereafter, in February of 1948, you 
went to Florida, did you not? A That is right, 

sir. 

Q And there established a residence for the purpose 

of obtaining a divorce? A Yes, sir. 

• • • • 

Q And you remained there the 90-dav period? A 
Yes, sir. 

• • * • 

29 Q Mrs. Fle+cher, you stated you had marital re¬ 
lations with Dr. Fletcher on Christmas morning at 

his office? A Yes, sir. 
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Q At that time you did not know whether his Reno di- 

30 vorce was valid or not, did you? A Well, I was 

assuming that it was not. 

• • * • 

Q If these relations took place between you on 
Christmas Day, as you say, was it your understanding 
that there was going to be a resumption of the relation¬ 
ship as man and wife? A No. 

• • • * 

Redirect Examination 
BY MR. NEWMYER: 

Q Mrs. Fletcher, with respect to your last answer, 
had Dr. Fletcher called you since his return from Nevada 
asking you to have marital relations with him? A Yes; 
he had proposed it at different times. 

Q What did he say with respect to that in connection 
with, this present action? A I don’t understand. 

Q Did he indicate in any way that he knew this action 
was coming up for trial? A Yes, sir. 

Q And he nevertheless asked you to have those 

31 relations, is that correct? A Yes, sir. 

Q And you did? A Yes, sir. 

Q Did he ever tell you that he considered his divorce 
to be valid in Nevada? A Yes, sir. 

Q And he nevertheless asked you to resume marital 
relations? A Yes, sir. 

Q With respect to your stay in Florida in ’49, as I 
understand it, you were down there how long? A I was 
there for several months. 

Q And the reasons you didn’t get your divorce or com¬ 
plete the divorce was because your husband came down a 
week before it was supposed to come up? A Yes, sir. 

Q And you, therefore, dropped it, is that right? A 
Yes. 
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Q You spent a week with him there or went awav 
with him? A Yes, sir, at the Tide Hotel. 

Q Prior to your going to Reno, what kind of opera¬ 
tion did you have? A A spinal fusion. 

22 Q Where was that? A The Union Memorial 
Hospital. 

Q Did your husband persuade you that you should 
take your vacation or recuperate in Nevada? Did you 
want to go to Nevada yourself? A No, I did not. 

MR. RHODES: I object to that. 

THE WITNESS: I did not want to go. 

MR. NEWMYER: I think it is proper redirect. 

THE COURT: You may ask. 

BY MR. NEWMYER: 

Q You did not want to go to Nevada, is that right? 
A No, sir. 

Q Did he tell you why he wanted you to go to Ne¬ 
vada? A Yes. He wanted me to obtain a divorce. 

Q And he arranged to have a lawyer meet you when 
you got there? A Yes, sir, Mr. Unsworth. 

Q And you refused to see the lawyer after he met you 
at the plane? A He drove me to the ranch one day and 
I never saw him after that. I just said I wasn’t well 
enough. 

Q So your reason was that you had to go somewhere 
to recuperate; is that correct? A Yes, sir. 

Q And your husband persuaded you to go to 
33 Nevada? A To get a divorce, yes, sir. 

Q But that was never obtained, is that correct? 
A No, sir; I never went to the lawyer’s office. 

MR. NEWMYER: I think that is all. 

* • * * 

36 THE COURT: I might say to both sides at 
the trial table, to expedite things, I don’t see the 
incident of going to Nevada is material. It happened 


i 
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in 1947, although I don’t believe the witness went out 
there for her health. 

MR. RHODES: I won’t spend any more time on it, 
Your Honor. 

BY THE COURT: 

Q Let me get, if you will, Mrs. Fletcher, the chronol¬ 
ogy of this, the order of it so I can understand it a little 
more completely. 

I gained the impression that you and Dr. Fletcher 
were married November 23, 1946. A Yes, sir, No¬ 
vember 23, 1946. 

Q And married in Frederick, so that was the 

37 beginning of the marriage. 

I am not certain but you mentioned something 
about Vancouver, Canada. Are you a citizen of the 
United States? A No; I am a permanent resident. 

Q Are you a citizen of the United States? A No, 
sir. 

Q Let me follow that for a moment. Had you been 
married prior to 1946? A No, sir. 

Q This was your first marriage? A Yes, sir. 

Q And how long had you been living in the District 
of Columbia at that time? A I would say about—well, 
I will tell you the date, it was March or April of 1945 
that I came down there. 

Q Then I gained the impression that yours was not a 
happy marriage and the next year, 1947, you went to 
Reno yourself, in June, 1947? A Yes, sir, under duress 
I went. 

Q You went there, at all events? A Yes, sir. 

Q Then I gained the impression you stayed two 
months? A Yes, sir, approximately that time. 

Q But you didn’t go through with a divorce. 

38 Did you return to the District of Columbia? A 
Yes. 

Q While the matter is not actually before me, I think 
it is an element that we have got to consider and I 
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gather that your marital relations again were not happy 
and you and the Doctor entered into an agreement on the 
24th day of February, 1948? A Yes, sir. 

Q Then you told us that you went to Florida in 
February, 1948, and I note the agreement was made in 
Washington. When did you go to Florida? A It was 
sometime in February. 

Q If the agreement was made in Washington, did you 
sign the agreement in Washington? A Yes, sir. 

Q And you were present in Washington the 24th day 
of February, 1948? A Yes, sir. 

Q Then if you went to Florida, was it subsequent to 
February 24? A No, I went to Florida—February 24? 

Q 1948. A No, I went in February, the end of 
February. 

Q That is what I thought, but would the Court be 
accurate in saying that with your marital difficulties, you 
had reached a property settlement and, on the basis 
39 of that, you were going to Florida to get a divorce? 
A Yes, sir. 

Q When you went there, did you stay the entire 
period of 90 days continuously in Florida? A Yes, sir. 

Q You didn’t leave the State? A No, sir. 

Q When you filed your complaint, what city were you 
in? A Fort Lauderdale. I went to Miami for a little 
while. 

Q Where did you file your action? A Dade County 7- . 

Q Did you aver there in your complaint that you were 
a resident of the State of Florida? A I don’t know 
what they did, sir. 

Q Didn’t you read your o-wn complaint? A I im¬ 
agine they said—I just went to the lawyer and he put 
it there because I stayed there nine months. 

Q You stayed as much as nine months or 90 days? A 
No; I stayed nine months. 
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Q At the time the action was filed, did you allege that 
you were a bona fide resident of Florida, a permanent 
resident of Florida? A There wasn’t ever an action 
filed, sir. It was in the court. 

Q I misunderstood. I thought counsel for Dr. 

40 Fletcher asked you if you weren’t served with a 
paper which I gather was the action itself. A 

There was never an action filed in Florida. I never 
went to court. I had a lawyer there but I— 

Q I understand all that. 

# # * • 

BY THE COURT: 

Q Mrs. Fletcher, I am showing you what purports to 
be a copy of an action filed in Dade County. Florida, 
which is Miami and apparently filed through the officers 
of Cushman & Woodward. A Yes, sir: they were my 
lawyers. 

0 And apparently filed sometime in June, 194S, and 
I direct your attention specifically to the first numbered 
paragraph, which reads: 

“The plaintiff”—being you—“is a bona fide resident 
of the State of Florida and has been for a period of 
more than 90 days last past immediately prior to the 
filing of this bill of complaint.” 

41 Now, did you read that and did you swear, on 
the occasion in June, 194S, that you were a bona 

fide resident of the State of Florida? A I don’t re¬ 
member that, sir. 

0 Well, if the statement is correct, would the Court 
be correct that you had abandoned vour residence in the 
District of Columbia and considered yourself a resident 
of the State of Florida? A Yos. sir. 

0 When, after you lived in Florida, did you come 
back and resume living in the District of Columbia? A 
Tn November. 
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Q November, 1948? A Yes, sir. 

• • • • 

48 Q Have you ever wanted to divorce Dr. 
Fletcher? A I never have wanted a divorce. 

* * • • 

49 Q And when you went to Florida, why did you 

go to Florida? A Well, supposedly to get a 

divorce. 

Q I know, but what did he have to do with that? A 
Well, he didn’t have too much to do with it. 

Q When he came down to see you, did you change 
your mind about going through with it? A Yes, sir. 

• • * • 

53 BY MR. RHODES: 

Q Mrs. Fletcher, since and from the time that 
you first returned from Nevada, you did not go back to 
reside in Dr. Fletcher’s home, did you? A No, sir. 

54 Q And you have not resided there since that 
time? A No, sir. 

MR. NEWMYER: Have you attempted to? Have 
you tried to? 

THE WITNESS: I would like to at any time, sir. 
MR. NEWMYER: Would you be willing to go back 
there now? 

THE WITNESS: Yes, sir. 

MR. NEWMYER: Have you told the Doctor that con- 
tinuouslv? 

THE 'WITNESS: Yes, sir. 

MR. NEWMYER: Since 1948? 

THE WITNESS: Yes, sir. 

MR. NEWMYER: What is his position? 

THE WITNESS: He doesn’t want to. 

MR. NEWMYER: That is all. 

BY THE COURT: 
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Q I want to get the date. You say you haven’t re¬ 
sided with the Doctor since 1947. The last question Mr. 
Newmyer asked you was as to 1948. Which is the year? 
A At the residence? 

Q No. At some point, you got married and you 
lived together and then differences arose and you went 
to Nevada. Then you came back, as I understood it. A 
I didn’t go back to his residence. 

Q What I am interested in is this: Did you and he 
live under the same roof, in the same house? A Not 
after I came back. 

55 Q What year would that be? A I think it 
was 1948. 

Q What part of the year? A June. 

Q You say you were in Florida— A I think it was 
June 24. It was 1947 or ’48. I am a little confused on 
these dates. 

MR. NEWMYER: What vras that? 

THE WITNESS: I am a little confused on these 
dates. 

BY THE COURT: 

Q The separation agreement was signed the 24th day 
of February, 1948, and you have testified you went to 
Florida the latter part of February, 1948, and you stayed 
there nine months. A Yes, sir. 

Q What I am interested in is how’ long has it been 
since you and the Doctor lived under the same roof. A 
Well, at the same address since I left there in June 
for Reno, Nevada. 

Q That would be June of the year 1947? A Yes, sir. 
Q In other words, it would be seven years this coming 
June? A Yes, sir. 

MR. NEWMYER: Have you cohabited with the Doc¬ 
tor at other places than under the same roof? 

56 THE WITNESS: Yes, sir. 

BY THE COURT: 
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Q W here have you cohabited and lived with him since 
then? A At Rehoboth Beach. 

Redirect Examination 

BY MR. NEWMYER: 

Q Was he there? A Yes. 

Q men was that? A The month of June and I 
think the first part of July. 

Q Of what year? A Of ’49—no; it "was after he 
came back from England. 

Q M ell, if he came back from England in February 
of 1950— A Yes. 

Q Then you stayed with him for a full month, was it, 
in Rehoboth? A Yes; a month and two weeks. 

Q In March of 1950? A Yes—not March. I went 
there in June. 

Q In June? A Yes. 

Q So it would be June of 1950 that you lived 
57 with him for a month? A No; he just came 
down on the week-ends. 

Q Have you also lived with him at other places since 
that time? A Yes; I have been to his office and in 
Florida. 

Q Were there any other occasions when you both 
were visiting other people? A Yes. 

Q When was that? A At Mr. and Mrs. Lockwood’s, 
Christmas Eve of 1950, I guess it was; Christmas of 
1950. 

Q Christmas of 1950? A Yes. 

Q The Doctor stated in his Reno complaint— 

MR. RHODES: May it please the Court, I cannot see 
that this is responsive to any question that I asked on 
cross examination. 

MR. NEWMYER: I think this goes to his credibility, 
if Your Honor please. 
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THE COURT: If there is some phase of it on which 
you say there is simulated residence in Nevada, vou may 
go into it as part of your direct examination. 

MR. NEW Ml ER: For the record, I wanted to point 
out that the statement he made to the Reno court was 
that he had not cohabited with her for the required 
period. 

THE COURT: I think what we are more con- 
5S cerned about is whether the residence in Nevada, 
on the part of the Doctor, is simulated, real or 
genuine. We are interested in whether this lady, who 
brings this action, is a resident of the District of Co- 
lumba sufficient under the code to bring such an action. 
That is about all I see in the case. 

BY MR. NEWMYER: 

Q "When did you say you came back from Florida? A 
In November. 

Q November of 194S? A Yes. 

Q And you have lived continuously in the District of 
Columbia? A Yes, sir. 

Q And subsequent to that time was when you were 
employed by the American Institute of Architects and 
paid taxes? A Yes, sir. 

Q And you have never had a thousand dollars worth 
of property to report, is that correct? A Yes, sir. 

MR, RHODES: No questions. 

(Witness excused.) 

* * * * 


Thereupon— 

Harry M. Fletcher 

was called as a witness and, being first duly sworn, was 
59 examined and testified as follows: 

THE COURT: May I ask, so there will be no 
misunderstanding, what is the capacity in which you call 
Dr. Fletcher? 
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MR. NEWMYER: As an adverse partv. 

THE COURT: Under Rule 43 (b) ? 

MR. NEWMYER: Y es. I am not calling him as my 
witness. 

THE COURT: I didn’t know. You didn’t announce it. 

Direct Examination 
BY MR. NEWMYER: 

Q Your full name is Dr. Harry M. Fletcher? A Yes. 

• * * * 

BY MR. NEWMYER: 

Q As I understand, Dr. Fletcher, you have lived con¬ 
tinuously in the District of Columbia since you 
60 were born except for study in Budapest for eight 
months, London for 13 months, and two years in 
the Army; is that correct? A That is not true. I was 
a resident of Nevada, too. 

Q Let’s say up to the time you went to Nevada. A 
Yes. 

Q Since you have been bora, you have been in the 
District of Columbia continuously? A No; I lived in 
Maryland for one year. 

Q When was that? A 1933—’34, I believe. 

Q Since that time you have lived continuously here. 
You have paid income taxes? A I have. 

Q And paid personal taxes? A I have. 

Q You have been practicing here in the District since 

1934, is that correct? A Yes. 

Q And you keep an office at 1801 K Street, North¬ 
west, and also at McLean Gardens? A Yes. 

Q You sleep in your office in McLean Gardens? A 

At times, yes. 

MR. RHODES: Dr. Fletcher, I can’t hear you. Will 
you keep your voice up, please? 

THE WITNESS: Yes. 


61 
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BY MR. NEWMYER: 

Q Yon belong to the District of Columbia Medical 
Society, is that right? A Yes. 

Q And the American Medical Society? A Yes. 

Q You belong to no other social groups of any kind? 
A No other. 

Q And you bank at the Riggs National Bank? A 
Yes. 

Q And have for over 20 years, isn’t that correct? A 
Yes. 

Q All right. You are in McLean Gardens under an 
original written lease, is that correct? A No, I am not. 

Q Explain your answer, please. A I have no lease 
at the McLean Gardens. 

Q Originally did you ever have a lease there? A I 
had a lease there in 1944-45, but then I left there and 
then I came back. I have had no lease since I returned. 

Q You left there when? A In 194S. 

Q Since you came back you have no written lease? 

A No lease, no. 

62 Q Do you have an oral agreement? A Yes. 

Q What is that agreement? A That I pay a 
stipulated amount per month for the place. 

Q Is your tenancy in McLean Gardens bound by the 
conditions of the original lease, to your knowledge? A 
No. I rent this place as a transient place. I don’t have 
to give them but one day’s notice to leave, if I want to. 

Q Who is your agreement with on that? A The 
manager of McLean Gardens. 

Q The manager told you one day’s notice was all he 
wanted? A That is correct. 

Q He is one of your best friends, is he not? A He is 
a very good friend. 

Q Do you know whether or not that it is generally 
the practice that one day’s notice is sufficient in that area? 
A In that particular— 


MR. RHODES: I object, if Your Honor please,— 
THE WITNESS: Transient, they rent them by the 

day. 

THE COURT: It is the ruling of the Court, first, 
that this testimony is immaterial. I also rule—hasn’t 
there been a conversion of McLean Gardens so that part 
of it is on a temporary hotel basis and part of it is 
residential? 

63 THE WITNESS: Yes. 

THE COURT: I am. not interested in that. 
The question is what are the residences for purpose of 
marriage and divorce—not residence, but the question of 
domicile. 

MR. NEWMYER: Yes, Your Honor. 

BY MR. NEWMYER: 

Q Dr. Fletcher, when did you decide to go to Nevada? 
A Oh, I think along in May or June of 1953. Let’s say 
I decided to go away, not to Nevada at that particular 
time. I decided to go to Nevada about a week or two 
weeks before I went to Nevada. 

Q But, in May or June you decided to go away? A 
That is right. 

Q Why did you want to go away? A I wanted to 
change my residence from the District of Columbia for 
practical reasons and for other reasons. 

Q What were the practical reasons? A I thought 
it would be more lucrative to practice in a smaller town. 

Q And did you tell Mrs. Fletcher that you were 
going to Europe? A I told her I was considering i f . 

Q What towns did you consider going away to when 
you wanted to change your practice? A A number of 
towns in Nevada. First, I thought I might 

64 go to Europe and stay there for a while and then, 
when I came back, go to Nevada, so I considered a 

number of towns, but I had never seen them, so I had to 
go out and look them over. 
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Q Why did you consider Nevada? A For several 
reasons. One is because the climate would be good. I 
have arthritis and I understood it was good for that and, 
secondly, a friend of mine is practicing there and in Reno 
and does the same type of work that I do. 

Q Who is he? A Dr. Greer. 

Q How long have you known Dr. Greer? A Twenty 
years. 

Q And you didn't write Dr. Greer and tell him you 
were coming there, did you? A No, I did not. 

Q You didn’t write him and ask him. about the medical 
practice in Reno, did you? A No. 

Q He never knew you were there until you called 
him, is that right? A That is true. 

Q You had never been in Nevada before, had vou? A 
No. 

Q You had practiced in Maryland? A I had prac¬ 
ticed in Maryland, yes. 

65 Q You didn’t know whether or not Nevada in¬ 
come of doctors was better or worse than the 
District? A I didn’t go into that. 

Q You didn’t tell anyone in the District that you 
were leaving here permanently, did you? A I told them 
I was considering leaving permanently and I would let 
them know when I got settled. 

Q Who did you tell that to? A Mr. Allison; Dr. 
Edmondson. 

Q Suppose you fix the date. A I wouldn’t know the 
date. It was over a period of probably a month that I 
discussed it with them. 

Q What month? A Say, in June, part of May; a 
month or six weeks. 

Q In June you told Mr. Allison? A I wouldn’t say 
I told him in June. I am speaking of all the people. 

Q What people; who else? A Dr. Edmondson. 

Q Dr. Edmondson was your partner? A I have no 
partner. 
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Q You occupy his office? A I occupy part of the 
space. 

Q You told him in June or July— A The latter 
part of June, probably, yes. 

66 Q Who else did you tell ? A My mother. 

Q You told your mother? A Yes. 

Q That is Mrs. Heath? A Yes. 

Q And who else? A Mrs. Kelly; all of my family. 

Q All of your family. You didn’t tell any of your 
patients, did you? A I may have told a few. I don’t 
remember right now. 

Q The question is, you didn’t tell any of your patients, 
did you? A Let’s say I didn’t tell my patients. 

Q As a matter of fact, you didn’t do anything to close 
your office as far as your records were concerned, is that 
right? A As far as my records are concerned—there is 
nothing to do with your records. You just leave them in 
your files. 

Q You left Washington and just left your files? A 
I have a secretary who would take care of sending out 
any bills that were due. 

Q Was that the only reason for leaving your records 
there, to send out bills? A They were a little bulky to 
take along, I think. 

67 Q Did you tell Dr. Edmondson, “These are my 
patients. I am leaving permanently. I would like 
you to take care of them hereafter”? A I don’t think I 
used -words like that. 

Q What did you tell him? A I told him I was con¬ 
sidering settling permanently in Nevada; that I wanted 
to leave my stuff there until I decided where I would be; 
whether it -would be more profitable to sell it here or to 
ship it until I got located and the agreement was that I 
would leave it there until I made up my mind where I 
would be. 

Q The fact is that all of your office equipment stayed 
where it was, is that not right? A That is right. 
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Q Including your office records, is that correct? A 
That is right. 

Q And you told Dr. Edmondson, as a matter of fact, 
that you thought you were going to Europe, didn’t you? 
A I did at the first part of the conversation with him, 
yes. 

Q When did you tell him you changed your mind 
and you were going to Nevada? A I told him—you 
mean the State of Nevada—I told him that just a couple 
of days before I left. 

Q You did not notify the Riggs Bank that you 
6S were leaving, did you? A No. 

Q You did not notify the telephone company to take 
your name out of the telephone book, did you? A No. 

Q You did not notify the District Medical Society 
that you were leaving? A No. 

Q You didn’t notify the American Medical Society— 
A No. 

Q You made no reservations or advance warning of 
anv kind that von were coming into the State of Nevada, 
did you? A I made no advance notice. 

Q You did nothing here but pack your clothes, which 
is all you had, you say, and leave? A That is right. 

Q Your office equipment was to be kept for you 
until you notified them of your future plans, is that 
right? A That is true. 

Q And you stated in your deposition that they 
weren’t responsible for it, isn’t that correct? A They 
wouldn’t be responsible for it, of course not, any more 
than they are responsible now. T didn’t ask them to be 
responsible for it. 

Q You didn’t ask them to be responsible for it? 
69 A No. 

Q Therefore, you intended to come back and 
take care of it? A That doesn’t necessarily conclude 
that. 
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Q Suppose you answer the question, Doctor. A I an¬ 
swered your question. 

MR. RHODES: Your Honor, I don’t think this bears 
on any of the issues. I don’t interpose an objection— 

THE COURT: He called him as a hostile witness and 
he is not bound by his answers but nothing to date has 
been probative. 

BY MR. NEWMYER: 

Q Did you know what you were going to do with 
your office equipment depending on your future plans? 
A Of course not. How could I decide until I decided 
where I would be or what my plans would be? 

Q Where did you go first? A Arizona. 

Q And how did you go there? A I drove. 

Q In an automobile? A Yes. 

Q And that automobile had District of Columbia tags 
on it, is that right? A It did. 

70 Q What did you do in Arizona? A I visited 
an uncle and aunt for a couple of days. 

Q Was anyone with you? A No one was with me. 

Q Where did you go from Arizona? A To Nevada. 

Q Did you go to any town in Nevada before going to 
Reno? A Las Vegas; Tonopah. 

Q Were you considering staying in Las Vegas? A 
I was. 

Q You did not decide to stay there, did you? A I 
decided not to. 

Q Why? A It was a little too hot. 

Q It was too hot. What drew you to Reno ? A That 
is the largest town in Nevada. 

Q You knew that Reno was a place where you could 
get a divorce with six weeks residence, didn’t you? A 
Las Vegas; Tonopah; any place. 

Q You knew that before you left? A Yes. 

Q Did you have charge accounts here in Washington 
in any of the stores? A I really don’t know whether I 
did or not. It is possible I have at Saltz Brothers. 
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Q Did yon tell Saltz Brothers you were leaving 
71 town? A I don’t think people do that usually. 

Q The question was: Did you do that ? 

THE COURT: That answer is responsive to the 
question. People don’t close accounts when they go 
away. 

MR. NEWMYER: That is whether they owe bills, 
they do. 

THE COURT: If they owe bills, they will make sure 
they will send any bills. 

BY MR. NEWMYER: 

Q Did you owe any bills? A No. 

Q All right. WTiat time did you arrive in Reno? A 
At the time of the day or the month? 

Q Both the day and the month and the time of day. 
A Noon on, I think it was Friday, about the 24th or 
25th of July. 

Q You think it was Friday? A Yes; I think so. 

Q Were you mistaken in your deposition when you 
suid you thought it was Saturday? A I think in my 
deposition I corrected that later on. 

Q Have you read your deposition recently? A I 
.haven’t seen it. You are the only one who has a copy. 
We didn’t get a copy. 

Q You didn’t order a copy? A No. 

72 Q And you haven’t seen it? A I haven’t 
seen it. 

Q Or the one in the file? A I haven’t seen it. 

Q When did you first call an attorney? A I called 
an attorney on the day I got there. 

Q After you had been in Reno how long? A Oh, I 
had been there just a few hours. 

Q And who did you call? A Mr. Unsworth. 

Q What did you say to Mr. Unsworth? 

THE COURT: Is there any objection to that? 

MR. RHODES: I hesitate to object under the circum- 
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stances, Your Honor. I cannot see that it bears on 
any issue here. 

THE COURT: The thing that I am interested in is 
domicile. I am not interested in privileged communica¬ 
tions or the time of the day. 

Let me pick up and we will save a lot of time. 

BY THE COURT: 

Q When was it you got to Reno, Nevada? A I think 
it was on Friday. 

Q What day of the month? A I believe it was the 
24th or the 25th of July. I am not sure now. 

73 Q July 25, and the year? A 1953. 

Q Last year. How long were you in the city of 
Reno, Nevada, or the State of Nevada? A I was there 
until the first of October. 

Q October 1, 19— A 1953. 

Q And the decree you obtained was signed the first 
day of October? A That is true. 

Q I gather you left the same day it was signed? A 
Yes, sir. 

THE COURT: All right. 

BY MR. NEW^MYER: 

Q Dr. Fletcher, you called an attorney to find out the 
legal requirements for establishing a residence, is that 
right? A That is true. 

Q That is right? A That is right. 

Q Actually, you called him to find out the require¬ 
ments to establish a residence for a divorce, is that 
right? A That is your conclusion, Mr. Newmver. 

Q Answer my question. A I called him to find out 
the requirements for residence. 

74 Q Just residence? A That is true. 

0 You stated in your denosition that you didn’t 
necessarily want to establish residence in Nevada. What 
did vou mean bv that? A T don’t think you are putting 
that question exactly the way it was put to me before. 


1 / 
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THE COURT: What is the page of your deposition? 

MR. NEWMYER: Page 45. 

BY MR. NEWMYER: 

Q Your answer: “1 didn’t necessarily want to estab¬ 
lish residence for divorce.”— 

THE COURT: How far down is that? 

MR. NEWMYER: My question was: 

“Q What was your reason for seeing him, that is, 
vour attornev? 

“A To establish residence in Nevada, and to find out 
what the legal requirements were. 

“Q To establish residence for divorce, wasn’t it? 

“A I didn’t say that. 

“Q I know you didn’t say that but I am asking you 
whether or not that wasn’t your purpose? 

“A Not necessarily. I went out there to live.” 

THE COURT: The question was, “I know you didn’t 
sav it, but I am asking vou whether or not that wasn’t 
your purpose?” 

The full answer is, “Not necessarily. I went out 
75 there to live.” 

MR. NEWMYER: Yes. That would indicate 
also from the “necessarily”— 

THE COURT: That is my function, to find out the 
meaning. 

MR. NEWMYER : I am sorrv. Your Honor. 

BY MR. NEWMYER: 

Q When you saw the attorney, which was a couple 
of days later, you told him you wanted a divorce, is that 
right? A I did. 

Q And you were advised that you had to remain there 
six weeks? A Yes. 

Q You became friendly with the attorney? A Yes. 

Q And went around to various places with him? A 
Yes. 

Q Where did you stay in Reno? A At Del Monte 
Ranch. 
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Q That is the ranch where many people stay who are 
in Reno for the purpose of getting divorces? A Many 
people stay there. 

Q When did you file for your divorce? A I think it 
was around the 5th of September. 

Q Did you tell anybody in Washington that you were 
coming back here? A Did I tell anyone I was 

76 coming back? 

Q Yes. Did you write anyone you were coming 
back? A At what period of time? 

Q When you were in Reno. A At what period of 
time do you mean? 

Q Well, from the time you got there until you left. 
A Yes; I wrote and told them I was on my way back. 

Q When did you first tell them you were going to 
come back? A Probably a week or two weeks before I 
left. 

Q I see. That would be a week or two weeks before 
your divorce was granted, is that right? A Yes. 

Q In other words, you had already stated or you told 
them you were coming back as soon as your divorce was 
granted? A I didn’t say soon, no. 

Q But you said you were coming back? A Yes. 

Q And that statement of yours was made two weeks 
before your divorce was granted? A I am not sure of 
the time. 

Q It was before? A There was also a time I wasn’t 
coming back. 

Q When was that? A That was prior to the time 
you are speaking of. There were other factors that 

77 came in that decided me to come back. 

Q With respect to possibly establishing a prac¬ 
tice in Reno, all you did was talk with Dr. Greer whom 
you had known 20 years ago, is that right? A What was 
the question? 

Q With respect to establishing a practice in Nevada 
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while you were there, the only thing you did w’as talk 
with Dr. Greer! A That is not true. 

Q And another doctor! A I talked with several doc¬ 
tors. I talked -with the President of the Board of Medi¬ 
cal Examiners. 

Q What did you tell them! A I told them I would 
like to open an office there and wanted to know wliat the 
requirements for it were. So I found out that they had 
recently, or in the last year or two, passed a law that 
you must take a basic science examination and that is 
given by the University of Nevada, not by the Medical 
Board. They assured me the medical examination would 
be very easy and the basic science was something I had 
25 years previous and I was afraid I couldn’t pass it. 

Q So you called the University of Nevada to find out 
what the examination was? A That is right. 

7S Q And you found out it was a science exami¬ 
nation? A That is right. 

Q And you didn’t think you could pass it, is that 
right? A That is right. 

Q So you didn’t think you would stay there? A Not 
at that time, no. 

Q Referring to page 57 of your deposition, didn’t I 
ask you this question and wasn’t this your answer: 

“Q What else did you do besides talk to those two 
men? 

“A In reference to what? 

“Q To establishing a practice in Reno. 

“A Well, I called the University of Nevada. I talked 
to—I don’t know’ who the man is—about taking an exami¬ 
nation because, unfortunately, I found out you had to 
take an examination. There wasn’t any reciprocity. 

“Q Did you file a written application for the examina¬ 
tion? 

“A The examination was in the future, and when I 
found out what the examination was, that is when I de¬ 
cided I had better look elsewhere.” 
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A I had better look elsewhere— 

THE COURT: Read the next paragraph. 

BY MR. NEWMYER: 

Q (reading) “The medical examination was 
79 simple. Dr. Maclean told me, a matter of five min¬ 
utes’ oral questioning; but they passed a law two 
years ago that there was no longer any reciprocity with¬ 
out a basic science examination. That is something I had 
25 years ago. I couldn’t pass it.” 

My question is: Didn’t you say that when you had 
found out what the examination was, that is when you 
decided you had better look elsewhere? A That is the 
answer now, but that isn’t the question you asked me a 
few- minutes ago. 

Q I am sorry. I meant to ask you the same question. 
A You did not. 

Q Isn’t that the time you decided to look elsewhere? 
A Look elsewhere, yes. 

Q All right. You found out about that science exami¬ 
nation, that is, at the time you called the University of 
Nevada the first week, is that correct? A The first week 
of what? 

Q That you got there. A I inquired into it, yes. 

Q And you found out about the science examination 
early in September, is that true? A That is true. 

Q And it probably was before you filed suit for di¬ 
vorce, is that correct? A Oh, it had to be, yes. 

SO Q All right. That is when you decided you 
were not going to stay there? A That is not 

true. 

Q Suppose you explain your answer. A I think if 
you go a little farther, you will find out I was negotiating 
to get a ranch out there. 

Q I am not talking about your getting a ranch out 
there. I am talking about vour science examination. 

As I understand it, you found out that you had to take 
a science examination to practice medicine in Nevada prior 
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to the time you filed suit for divorce, is that correct? A 
True. 

Q And at that same time, you decided that you were 
going to look elsewhere and not stay in Nevada? A I 
didn’t say that at all. 

Q Will you please explain it? A I will explain it by 
saying I told you I was going to stay there and when 
this ranch thing came up, I was negotiating for a ranch. 
That doesn’t mean I was going elsewhere. 

Q You mean you decided you were going to stay in 
Nevada but not practice medicine? A That is true. A 
Major Specht of the air field was living at the ranch, 
along with a number of Army officers stationed there. 
The ranch was poorly run and we felt it could be a good 
thing. The woman who owned it wanted to go 
SI to Italy and we negotiated with her, over a period 
of several weeks, trying to come to some agree¬ 
ment that we would take the ranch over on a lease or we 
considered buying it. 

Q Were there any written negotiations? A We lived 
at the ranch where the woman was. We didn’t have to 
write. 

Q My question is: Was there anything in writing with 
respect to the proposed buying of the ranch where you 
were living? A No. 

Q Aside from talking with Dr. Greer and calling the 
University of Nevada one day, you did nothing else to 
establish any medical practice in Reno, did you? A 
There were other doctors I talked to. 

Q At the same meeting? A No. 

Q Then all you did to establish a medical practice was 
to talk to several doctors about it and find out there was 
a science examination which you never applied for? A 
That is true. 

0 The car which you took to Nevada from the Dis¬ 
trict which bore District tags, you sold in Nevada, is 
that correct? A That is true. 
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Q And you took the District of Columbia tags from 
your previous car, put them on the car you bought 

82 in Reno, and drove that car back to the District, 
is that correct? A That is true. 

Q So the entire time you were away you kept District 
tags on your automobile, is that correct? A True. 

Q And you never made any attempt to change those 
tags? A No. 

Q You never applied for Nevada tags at any time? A 
No. 

Q All right. You began your practice as soon as you 
returned to Washington or within a week thereafter, is 
that correct? A I did. 

Q So there was no interruption of your medical prac¬ 
tice here in the District other than there would have been 
if you had gone to Reno for a vacation? A For the 
same period of time. 

Q For the same period of time and, as a matter of 
fact, you told the secretary not to tell your patients that 
you were away permanently or even thinking of going 
away permanently, is that correct? A You are putting 
words in my mouth, Mr. Newmyer. I did not say any 
such thing. 

Q Can you answer the question? A I answered 
it. 

83 Q I don’t think you did. A I said no. 

Q Your answer is no? A My answer is no. 

I never told her to tell patients I was coming back. 

Q Whose handwriting is this Doctor, and I show you 

this paper? A It is not mine. 

Q I didn’t ask you if it was yours. I asked you whose 

handwriting it was. A I don’t know. 

Q Are you sure you don’t know’? A It could be my 

mother’s. I am not sure. It is not mv secretarv’s. 

• » 

Q It could be your mother’s handwriting? A It 
could be. I am not sure. It looks like it. 




Q Did you tell your mother to put this on your office 
door ? A I absolutely did not. 

MR. NEWMYER: I would like to have this identified 
at this time. 

(A piece of paper was marked Plaintiff’s Exhibit No. 1 
for identification.) 

BY MR. NEWMYER: 

Q When you were in Nevada, you established 
S4 no banking connections there, did you? A None. 

Q You drew" checks on the Riggs Bank? A 

True. 

Q You produced here, in response to a subpopena, the 
records of the checks you drew while you were in Ne¬ 
vada. A They are there (indicating). 

Q Suppose you separate those that w'ere made out in 
Reno. 

THE COURT: As I understand the over-all picture, 
he never opened an account there and drew" all the checks 
in Washington, so it would make no difference whether 
part were drawn there or part were drawn here. 

MR. NEWMYER: He testified that he took all cash 
with him and his recollection was that he didn’t draw 
any checks in Reno. 

THE COURT: He says on the stand he did. 

MR. NEWMYER: In his deposition, he said he did 
not. 

THE COURT: I am not interested in such trivia as 
that. I want to get the facts in the case. 

• * * • 

$9 Q Dr. Fletcher, it took you tw~o days to return 
here from Nevada on the day vour divorce wras 
granted, is that right? A I left on Thursday and got 
here Sunday. 

O When did von first decide that you wanted to re¬ 
move from the District of Columbia to Maryland? A 
Before I left Nevada. 
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Q However, you did not go to Maryland upon return¬ 
ing, did you? A Not the first couple of weeks. 

Q What did you do to move to Maryland ? A I 
looked at various towns around to decide on the place to 
move. 

Q You said you had looked. A I did look. 

Q You went to various towns in Maryland? A That 
is right. 

Q When did you transfer your interest in vour 

90 house to your mother? You gave it to her, I be¬ 
lieve you testified in your deposition. A I gave 

it to her before I went to Nevada. 

Q And it was an out and out gift, is that correct? 
A No. 

Q Did she pay you for it? A She advanced me quite 
a bit of money and that "was part payment of the money, 
yes. 

Q What town did you decide that you wanted to move 
to in Maryland? A Westminster. 

Q Where is that? A In Maryland. 

Q I say where in Maryland? 

THE COURT: It is north of Baltimore about 50 
miles, the site of Westminster College. 

BY MR. NEWMYER: 

Q Dr. Fletcher, have you moved there yet? A Yes, 
I have. 

Q What date did you first move there? A Well, I 
have been going up there off and on ever since the latter 
part of October, I believe. 

Q Since the latter part of October? A I think so. I 
can’t fix the date. 

Q How’ many times have you been there since 

91 the latter part of October? A Twenty, thirty 
times. 

Q What do you have up there, an office ? A I have 
an office and apartment. 

Q Have you seen any patients up there? A Yes. 
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Q Who? 

THE COURT: Is that material? Suppose he named 
a hundred or named only one? 

The point the Court thinks this case will turn on is 
whether or not this Reno decree is entitled to full faith 
and credit on the theory that the plaintiff there either 
was or was not a bona fide resident and then, too, whether 
the party bringing; the action here is a bona fide resident 
of the District of Columbia for the purpose of bringing 
this suit. That is all I see in the ease. 

I would like to get all the information you can give me 
on those two things. 

MR. NEWMYER: All right, Your Honor. 

BY MR, NEWMYER: 

Q Let me ask you this one last question, Doctor. You 
have not closed your practice even now here in the Dis¬ 
trict, have you? A I don’t intend to close my practice 
in the District. 

MR. NEWALTER: All right. That is all. 

• • • • 

100 Q I believe you signed a document on the own¬ 
ership of this house that you owned of your dower 
interest, is that right? A That is right; just a dow T er 
interest. 

THE COURT: That is not quite clear to the Court. 
Did she release her dower? 

THE WITNESS: Yes. 

MR, NE \V MYER: In the alleged property settlement. 

THE COURT: That is why I wondered why you asked 
the husband if he transferred the house— 

MR. NEWMYER: I think it was a gift to give up 
whatever property he then owned in the District. 

THE COURT: If it was his, without dower, it is his 
to do with as he pleases. 

MR. NEWMYER: T agree with that. Your Honor, just 
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to substantiate his claim he was no longer a resident here 
and I think it was a collateral attempt. 

# • # * 

101 Recross Examination 
BY MR. RHODES: 

Q Mrs. Fletcher, when you married Dr. Fletcher, you 
went down with him at that time and got what you de¬ 
scribe as a permanent residency, did you not? A Yes, 
sir. 

Q And you knew that at any time, subsequent to that, 
you could apply for American citizenship, did you not? 
A Well, I thought it would take some time. 

Q But you knew you could then apply for citizenship 
if you desired, did you not? A Yes, sir. 

102 Q And you have never yet made application for 
American citizenship, have you? A No, sir. 

• * * * 

103 BY MR. NEWMYER: 

Q Let me ask you this: What has prevented 
you, if anything, from applying for your American citi¬ 
zenship prior to this time? A I have been very upset. 

Q With respect to what? A My marital difficulties 
and I have been very emotional. 

THE COURT: The Court ha^ reded that is not ma¬ 
terial and would not believe that myself. She has lived 
here seven years and they have not lived together and 
she says she has been upset over the marital condition. 
I overrule it. 

• • • • 

105 Redirect Examination 

BY MR. NEWMYER: 

Q Dr. Fletcher, while you are on the stand, T see a 
check here to Fairmac Corporation dated August 1, 1953. 
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What does that represent? That was when you were in 
Reno. 

MR. RHODES: Just a moment. I object. I thought 
His Honor had ruled that the checks were not material. 
The Doctor testified he continued to maintain his account 
here. 

THE COURT: As I understand your proffer, you 
didn’t adopt the testimony of the Doctor, that he still 
kept his account in the District of Columbia. Some checks 
he wrote here and others he wrote in Reno. 

MR. NEWMYER: Yes. This check, I want to show’, 
was continuing his rent for the office wffien he was in 
Reno. 

THE WITNESS: I continued that in both offices. I 
never told you any differently, Mr. Newmyer. 

BY MR. NEWMYER:’ 

Q But at that time in August you had decided to be¬ 
come a permanent resident of Reno and yet, neverthe¬ 
less, you continued to pay rent here. A I cer- 
106 tainlv did because all my stuff was there and it 
w*as an obligation for me to pay that. 

Q This cheek was drawn in Reno? A I imagine so. 

Q And here is a check to Weaver Brothers dated Au¬ 
gust 1, 1953 for $73.00. What is that for? A That is 
for the mortgage on the house. 

Q Which house is that? A 4501 Nebraska Avenue. 

Q And you still had not disposed of that house when 
you w’ere out in Reno, is that correct? A I believe I 
had but the mortgage was due and my mother did not 
have enough in her account at that time to pay it, so I 
paid it. 

Q Here is a check to the Treasurer of the United 
States dated August 1, 1953 for $9.90. Will you tell me 
what that is for? A That is for life insurance. 

MR. RHODES: We concede he drew’ many checks 
on the Riggs Bank while he was in Reno. 



65 A 


MR. NEWMYER: They may concede it but he denied 
it in his deposition and I think it goes to his credibility. 

THE COURT: I am concerned with the record that 
is before me. That is all I am concerned with. You may 
impeach him by referring to the deposition. 

107 MR. NEWMYER: Yes. 

THE COURT: What do you want to ask him, 
that there is a check for $9.00 drawn on the Treasurer 
of the United States? 

MR. NEWMYER: That is correct. 

THE COURT: What is it for? 

MR. NEWMYER: Yes. 

THE WITNESS: For life insurance. 

THE COURT: Life insurance? 

THE WITNESS: Yes, Your Honor, you have to pay 
it through the Treasury of the United States for Veter¬ 
ans Administration. 

THE COURT: Veterans Administration, and not pri¬ 
vate life insurance? 

THE WITNESS: No, not private life insurance. 

BY MR. NEWMYER: 

Q I invite your attention to page 65 at the bottom of 
your deposition. My question was: 

“Q You still used checks on the Riggs Bank out in 
Reno, did you? 

“A No. 

“Q You did not? 

“A No. 

“Q What did you use? 

“A I used cash. 

“Q You didn’t establishing any banking connections 
out there, did you? 

10S “A No, I had cash.” 

That was not true, was it? 

A That is absolutely true. These checks were signed 
before I left Washington and I left them with my mother 
to pay the accounts. 
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Q Here is a check that is endorsed by the Riverside 
Hotel dated August 1, 1953 for $100. That was cashed 
in Reno, wasn’t it? A I cashed that there, yes. 

Q Then you did draw checks in Reno? A Yes; I 
drew three or four of them. 

Q Then your deposition is not correct, is it? A That 
is incorrect but I also took a huge amount of cash with 
me. 

Q What do you mean by “a huge amount”? A Oh, 
$4,000. To me that is huge. 

Q Here is a check to the Sinclair Refining Company 
dated August 31. You w-ere in Reno then? A Yes, I 
was. 

Q You sent them this check? A Xo. I think I left 
that here siirned in case mv mother wanted to send checks. 

w • 

I think, if you look on the back, you can find out where 
they were cashed or where they were made out, because 
they would go through a Reno bank. 

Q You also left a check dated August 31 to 
109 the Fairmac Corporation for $125. A I paid the 
rent right along there. 

Q In other words, before going to Reno, you left post¬ 
dated checks paying for your rent while you w r ere gone? 
A Xot for the complete time. 

Q You did it for July and August, is that correct? 
A Xot for July. I paid in July. 

Q For August and September? A I don’t think I 
did for September, maybe so. 

Q Do you pay your rent in advance with Fairmac? 
A Xo, I don’t—yes, in advance, yes. 

Q Then this check of August 31 would be for Sep¬ 
tember, wouldn’t it? A Yes, it would be. 

Q And you left that to be sent to them before you 
ever left for Xevada? A Other than my signature. Is 
it in my handwriting? 

Q I don’t know*. Is it? A T don’t know—that is my 
mother’s handwriting. 
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Q You signed it? A I signed the check so she could 
have used it for a number of things. 

Q You mean you signed a blank check? A That is 
right. 

Q How many blank checks did you sign? A I 

110 don’t know, maybe six, eight, ten, or twelve. I 
haven’t the slightest idea. 

Q But you told your mother you wanted your rent 
paid while you were gone? A Until I let her know 
what disposition to make of my stuff. 

Q You didn’t let her know prior to August 31, did 
you? A No. 

Q So up to that time, you had not yet told her you 
were returning, is that right? A That is right. 

Q Here is a check dated September 3, 1953 to the 
office of the Assessor, District of Columbia. That was 
prior to the time you filed suit for divorce, isn’t that 
right? A That is true, and that is in my mother’s 
handwriting. 

Q That is September 3, 1953. What is this payment 
for? A I imagine it is for real estate tax. What is the 
amount ? 

Q $209.55. A That is real estate tax. 

Q There also are checks through here to Dr. Edmond¬ 
son. Was that for the rent on the office? A That is 
true. 

Q And that was paid the whole time you were away? 
A The whole time. 

111 Q And the same for the utilities, the Potomac 
Electric Power Company? A Yes. 

Q The Chesapeake & Potomac Telephone Company. A 
Yes. 

0 And here is one September 15, 1953 to the Collector 
of Taxes, District of Columbia. A Thai- is for personal 
property. 

Q You paid your personal property tax before your 
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divorce was granted, is that correct! A That is in 
mother’s handwriting also. 

Q Here is Julius Lansburgh Furniture Company, Sep¬ 
tember 16, 1953, drawn on the Riggs National Bank for 
$242.66. Was this made out before you left or made out 
on September 16! A That is in mother’s handwriting, 
so it was made out before I left. 

Q You had no lease on your place on this ranch, did 
you! A No. 

Q Here is a check to Mrs. Nannini. She was the 
owner of the ranch! A Yes. 

Q It is dated September 28, 1953. Did you pay in 
advance there! A No; I think I paid that—I cashed 
that check probably for some expenses. 

112 Q Here are some checks to Barbara Fletcher 
during that month. Is that vour former wife! A 
That is right. 

Q Were they paid out before you left here! A They 
could have been. It depends on the handwriting. 

Q Is that your handwriting or your mother’s! A 
That is mother’s. Her name is under it. 

Q Florence B. Heath, attorney. A That is true. 

Q Here is a cheek dated August 1, 1953, the date your 
divorce was granted, a check for $9.90. What was that 
for? A Insurance. 

Q Here is one dated October 1, the day your divorce 
was granted to Fairmac Corporation for rent on your 
apartment, is that correct! A That is true, and that 
is Mrs. Heath. 

Q Mrs. Heath signed it as well as yourself! A No; 
I didn’t sign it. 

Q You didn’t sign this at all? A No; I haven’t 
signed any of these last few\ 

Q When did you give her the authority to sign your 
name? A 1948. 

Q But she never exercised it, though, until this time? 
A Oh, yes, she did, a number of times. 
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Q Yon told your mother to issue these checks, 
I am sure, didn’t you? A Naturally. 

Q Here is one to the Commission on Medical Licenses 
here in the District dated October 7, 1953 for $2.00. When 
did you tell your mother to make that out? A I don’t 
know that I necessarily told her. It depends on when 
the notice came in to renew your license. 

Q It was made out, however, before you returned, 
before you got your divorce, is that right? A You mean 
mother made it out before? 

Q Yes. A Yes—I don’t know. What is the date on 
that? 

Q October 7. A No; I got the divorce on October 1. 

Q I asked you when it was made out. A I haven’t 
the slightest idea. 

Q You told her to make it out before October 1? A 
No; I never told her to make out any individual special 
checks. 

MR. NEWMYER: I think that is all. 

MR. RHODES: No questions. 

THE COURT: You may step down. 

(Witness excused.) 

# • • • 

114 Thereupon— 

Margaret Catherine Sommers 

was called as a witness by the plaintiff and. being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR, NEWMYER: 

Q What is your full name? A Margaret Catherine 
Sommers. 
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Q Where do you live? A Well, I am staying at the 
Meridian Hill Hotel. 

Q How long have you been there? A It will be three 
years in May. 

Q Where are you employed? A I work for the 
American Chemical Society. 

Q You are a chemist by profession? A Yes, sir. 

Q How long have you known Mrs. Fletcher? A Al¬ 
most three years. 

Q And you are a good friend of hers, is that correct? 
A That is right. 

Q Has Mrs. Fletcher, to your knowledge, ever resided 
outside of the District of Columbia or indicated any in¬ 
tention to reside out of the District of Columbia during 
the entire time you have known her? A No, sir. 
115 Q Has she ever gone outside, as far as you 
know? A No, sir. 

Q Miss Sommers, at my request did you go to the 
office of Dr. Fletcher with Mrs. Fletcher? A At your 
request ? 

Q Well, my request to Mrs. Fletcher. A Yes, sir. 

Q Do you recall when that was? A Yes. To the 
best of my knowledge, it was August 2S. I think that was 
a Friday evening. 

Q August 2S of what year? A Last year, 1953. 

Q And did you observe a sign on that door? A Yes, 
sir. 

Q And did you remove that sign with Mrs. Fletcher’s 
help? A Yes, sir. 

Q Is this the sign that you removed (indicating)? A 
Yes, sir. 

MR. NEWMYER: I would like to introduce this at 
this time. It has been identified as being in the mother’s 
handwriting. 

THE COURT: Any objection? 

MR.RHODES: No objection. 

THE COURT: It will be received. 
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(Memorandum was marked Plaintiff’s Exhibit No. 2 
for identification and received in evidence.) 

116 MR. NEWMYER: For the record, I would like 
to read it into the record. The memorandum is on 
the back of Dr. Fletcher’s prescription blank and states: 

“Dr. Fletcher is on vacation and will return in Septem¬ 
ber.” 

That is all. 


Cross Examination 
BY MR. RHODES: 

Q Miss Sommers, did I understand correctly that it 
was in October that you saw this sign on the door saying 
he would return in September? A No, sir; that was 
August 28. 

MR. RHODES: I have no further questions. 

THE COURT: You may be excused. 

(Witness excused.) 

MR. NEWMYER: I would like to introduce the stat¬ 
ute of Nevada, which I am sure Your Honor is familiar 
with. 

THE COURT: It is just a case of proving foreign 
law. Is there any objection. 

MR. RHODES: I have no objection. 

THE COURT: It will be received. 

(The statute of Nevada was marked Plaintiff’s Exhibit 
No. 3 for identification and received in evidence.) 

THE COURT: What is it you want to call my atten¬ 
tion to? . 

MR. NEWMYER: Section 9460 of the Civil 

117 Practice Act requiring six weeks residence in the 
State before suit is brought for divorce, and I 
would like to invite Your Honor’s attention to a case cited 
in the annotation. 

THE COURT: That is not any proof before me, a 


case. 
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ME. NEWMYER: No. 

THE COURT: What you are doing in drawing my at¬ 
tention to the statute law of Nevada and counsel says he 
has no objection to that method of proof. Both agree 
that is the statute apart from the testimony and that re¬ 
quires six ’weeks residence. 

MR. NEWMYER: That is right, Your Honor. 

I have nothing further. 

THE COURT: Is that vour case? 

MR. NEWMYER: Yes, Your Honor. 

MR. RHODES: On the proof presented, I move, on 
behalf of the defendant, for a finding in behalf of the 
defendant. 

THE COURT: Your client was called as an adverse 
witness so that does not bind the other side. I assume 
if you adopt his testimony as chief in your case, I have 
the two pieces of testimony in front of me. 

MR. RHODES: There is additional testimony I would 
offer through Dr. Fletcher, but, to the extent that he has 
testified, T adopt his testimony. 

THE COURT: If you have additional testimony, I 
suggest you put it on. 

MR. RHODES: Very well. 

MR. NEWMYER: May I interrupt just a mo¬ 
ll S ment and ask that, under the rules, the deposition 
of the Doctor be admitted in evidence to cover any 
point which I shortened during my examination. As a 
party, his deposition is admissible, all or any part there¬ 
of. 

MR. RHODES: I should like to object to that, Your 
Honor. If there are any points in dispute or at issue— 

THE COURT: To be consistent, yes, but I don’t think 
T can, in toto, adopt the deposition. It has not been re¬ 
ferred to except on the place where the Doctor was called 
as an adverse witness. 
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MR. NEWMYER: It goes into somewhat more detail 
than I did here and I thought, under the rules, I would 
be permitted to introduce it in toto. 

THE COURT: Do you want to reopen your case? 
MR. NEWMYER: No, Your Honor, just to ask that 
the deposition be considered as part of our evidence. 

THE COURT: I think it would make a very confused 
record if the case is ever taken up on appeal. I will do 
this: I will permit you to reopen your case and, if there 
are portions you want to adopt other than as an adverse 
witness, you may do so. 

MR. NEWMYER: There is nothing that I haven’t 
covered generally. 

THE COURT: That is what I assumed. Then I will 
sustain the objection. 

119 Do I understand, so we won’t be mixed up here, 
Mr. Rhodes, that all of the testimony heretofore 

given by your client, you now adopt as part of your case 
in chief? 

MR. RHODES: I do, Your Honor. 

• • • • 

120 Direct Examination 
BY MR. RHODES: 

Q Dr. Fletcher, at the time you left the District of 
Columbia and on the trip that finally brought you to Ne¬ 
vada, did you consider there was any particular need for 
you to leave the District of Columbia in order to obtain 
a divorce? A No. 

MR. NEWMYER: I object to that question. It is lead¬ 
ing. 

THE COURT: It may be leading. I sustain it on 
that basis. 

Can you rephrase your question? 

MR. RHODES: Yes. 

BY MR. RHODES: 
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Q Dr. Fletcher, at the time you left to go to Nevada, 
how long had it been since you and Mrs. Fletcher had 
occupied the same home as husband and wife? A 1947; 
for five or six years. 

Q What did you understand to be the period of sepa¬ 
ration necessary ro obtain a divorce in the District of Co¬ 
lumbia? 

MR. NEM MYER: I object to this as immaterial, Your 
Honor. 

THE COURT: I overrule you. I think it would go 
clearly to his state of mind in going to Nevada. 

121 THE WITNESS: Five years. 

BY MR. RHODES: 

Q And at that time more than five years had elapsed, 
had it not? A Yes. 

Q Why was it that you decided to get a divorce in 
Nevada while you were there? A Well, the first thing 
was the change of residence for the reasons I said before; 
others, that I thought there would be a lot less publicity 
and embarrassment. 

Q Dr. Fletcher, I show you a document that is entitled 
“Settlement Agreement” and ask you if you can identify 
that? A Yes. 

Q What is it? A It is a separation agreement be¬ 
tween Mrs. Fletcher and me. 

Q Was that the first separation agreement that was 
entered into between you? A No; this is the second 
one. 

MR. NEWMY T ER: Did he say “Separation Agree¬ 
ment”? 

MR. RHODES: That is what he has termed it, yes. 
BY MR. RHODES: 

Q Does that bear your signature? A Yes. 

Q And also Mrs. Fletcher’s? A Yes. 

122 MR. RHODES: I offer that as a defendant’s ex¬ 
hibit. 

MR. NEWMYER: I object to its admissibility. That 
is immaterial to the issues in this case and it has already 
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been stricken in the complaint. 

THE COURT: Stricken from the complaint, as I read 
the order, because it was not material to it there. Now, 
we are in the throes of deciding whether this divorce 
decree of Nevada is entitled to full faith and credit. 

MR. NEWMYER: Yes. 

THE COURT: I gather that one of the elements of 
whether it is or not might be whether or not there are 
still outstanding property rights of the incident of mar¬ 
riage. If they have been settled, it bears on the intention 
and, for that reason, I will receive it subject to your ob¬ 
jection. 

(Copy of settlement agreement was marked Defendant’s 
Exhibit No. 2 for identification and received in evidence.) 

THE COURT: Dr. Fletcher, you say this is a second 
agreement. There was a prior agreement? 

THE WITNESS: There was a prior agreement. 
THE COURT: What was the date of that? 

THE WITNESS: I am not sure of the exact date but 
I would think it would be in 1947, probably in May or 
something like that; 1947. 

THE COURT: The date of the one that is now 
123 in evidence is the 18th of February, 1948. 

THE WITNESS: The other would be some¬ 
time in May, I imagine, of 1947. That is previous to Mrs. 
Fletcher going to Reno. 

BY MR. RHODES: 

Q Dr. Fletcher, have you made the payments to Mrs. 
Fletcher that you understand are called for by that 
agreement? A Yes, that is, I made them through my 
attorney, Mr. Rhodes. 

Q Yes. They were made for you by Mr. Gaskins. A 
True. 

Q Prior to the time you went to Nevada, did you have 
* any communication or correspondence with an attorney 

there? A No. 

Q You didn’t make any arrangements to obtain a 
divorce? A No arrangements. 
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Q When you returned to the District of Columbia 
from Nevada, how soon thereafter did you start to search 
for a location in Maryland? A I started the first week 
I was home. 

Q When did you form the determination to locate in 
Maryland? A I will say the last week in October—not 
in Maryland. 1 thought you meant Westminster. No, the 
determination of Maryland, I was in Nevada at that time. 

Q When you returned from Nevada, then do I 
124 understand correctly that it was not your intention 
to resume your residence in the District of Co¬ 
lumbia? A That is correct. 

Q At the time you arrived in Nevada, did you have 
any fixed or definite intention to return to the District of 
Columbia? A No. 

Q What was your intention with respect to remaining 
in Nevada at the time you arrived there? A Well, as I 
said before, I was going to try to practice there until I 
found out about this basic science and then I intended to 
stav there. 

Q When did you complete your negotiations or your 
unsuccessful negotiations to obtain this ranch? A Well, 
in fact, Mr. Rhodes, they are still going on. The negotia¬ 
tions are sort of hanging fire at the present time. I had 
a letter from Major Specht recently. 

Q At the time you left, did you understand then that 
the negotiations were closed? A No; that they would 
continue but it would depend on what Mrs. Nannini did, 
whether she went to Italy or whether she stayed. 

Q Dr. Fletcher, Mrs. Fletcher testified, as I recall, 
that you visited her while she was in Florida. Did you 
visit her? A Yes, I did. 

125 Q What was the occasion for vour going to 
Florida and visiting her? A Mrs. Fletcher called 
me from Florida several times. A couple of times I re¬ 
fused to accept the charges and the last time she called, 
she paid the charges and told me that she wanted me to 
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come down and talk it over again, that if I didn’t come 
down she just wouldn’t go through with it. 

THE COURT: What was the last part of your an¬ 
swer?. 

THE WITNESS: That she wouldn’t go through with 
a divorce in Florida. 

BY MR. RHODES: 

Q Was it your desire she obtain a divorce? A It 
was. 

Q While you were down there, did you request she 
continue? A No; I took her to an attorney. I drove 
her over myself to make sure she went to an attorney. 

Q Did this Mrs. Fletcher join in the deed of convey¬ 
ance under which you transferred the ownership of the 
house to your mother? A Yes, she did that in 194S. 

Q And did the first Mrs. Fletcher also have an inter¬ 
est in that property? A Yes, she did. 

Q WTien did the first Mrs. Fletcher join in that 
126 deed? A Probably April, maybe, of 1953. I am 
not sure of the exact date because she was in 
France at the time and I had to mail it to her. 

Q And when it was returned, it bore her signature? 
A That is the time T did that. The reason it hadn’t been 
done before, the first Mrs. Fletcher had a mortgage on 
it and I had to pay her before she would sign it. 

Q In Mr. Newmyer’s examination, there was some 
reference to checks payable for the District of Columbia 
income tax that were drawn, I believe, by your mother at 
the time you were in Nevada. A Real estate taxes. 

Q Real estate taxes? A And personal property. 

Q For what period were those taxes paid? A The 
year, it would run from 1952-53, the last half of one and 
the first half of the second, I believe,—T am not sure, or 
’53-54. I am not sure. 

Q They were for past due taxes? A The bill was 
already received for them, yes. 
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Q I show you what purports to be an action com¬ 
menced in the State of Florida. It has been previously 
referred to, and ask you if vou can identify that? A 
Yes. 

Q Is that the copy that was served on you? A 
127 Yes. 

MR. RHODES: I offer this as Defendant’s Ex¬ 
hibit No. 3. 

MR. NEWMYER: I would like to object to that on 
the ground it is immaterial to the issues here. 

THE COURT: It is what, again? 

MR. RHODES: It is the Florida divorce action by 
Mrs. Fletcher. It has been referred to but it has not been 
identified or received in evidence. 

MR. NEWMYER: That is in 194S. 

THE COURT: On the question of residence and on 
that limited portion only, I will admit it. 

(Copy of the Florida action for divorce was marked 
Defendant’s Exhibit No. 3 for identification and received 
in evidence.) 

BY MR. RHODES: 

Q Dr. Fletcher. Mrs. Fletcher testified, as I recall, 
that she came to your office on Christinas Day and at that 
time vou had sexual relations with her. Did she come to 
your office? A She came to my office, yes. 

Q At your request? A No. 

Q How did she come? A She called me and told me 
she wanted to talk to me. 

Q "What did you say? A I said, “All risrht, I will 
talk to you. What about your attorney?” 

12S She said, “Well, he doesn’t have to know about 
it.” 

Q Did you have relations with her when she was at 
your office? A No. 

MR. RHODES: That is all. 
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Cross Examination 
BY MR. NEWMYER: 

Q Did you have relations with her at Rehobo th? A 
In 1950? 

Q Yes. A Yes. 

Q Did you have relations with her on Christmas Eve 
when you visited the Lockwoods? A No. 

Q Are you sure of that? A Yes. 

Q You slept in the same room, didn’t you? A No. 

Q You did not? A No. 

Q Dr. Fletcher, you testified originally that five years 

had expired from the time you had separated at the time 

you went to Nevada, is that correct? A We had been 

separated more than five vears. 

* 

Q Were you also advised that that should be a 
129 voluntary separation by both parties in order to be 
effective as a divorce here? A Effective for a 
divorce in the District of Columbia? 

Q That is right; that the five years must be voluntary 
on the part of both parties? A Yes. 

Q And it must have been without cohabitation for five 
vears? A Yes. 

0 Is that correct? A That is correct. 

Q Did you testify that your wife told you she did not 
intend to become a citizen of this country? A That is 
true. 

0 Did she give you any reason? A She said she 
would never want to give up her Canadian citizenship. 

Q When did she tell you tha f ? A She told me that 
when we were first married, when I took her down to 
get the license, T told her she could get it in two years 
under that—called the GT war brides, or something. 

0 Within two years? A Wffhin two years, that she 
wouldn’t have to wait five years. She said she would 
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never give it up. 

130 Q Is that the last time she told you that? A I 
think so. 

Q That was in 1947? A Early 1947, yes. 

Q Dr. Fletcher, I just noticed that this check here 
(indicating)—I would like to ask you about this check 
to the Fairmac Corporation for $400. What is that for? 

MR. RHODES: This is not in response to any ques¬ 
tion on direct examination. 

THE COURT: It is outside the scope of your direct. 
Do vou want to make it part of yours? 

MR. NEWMYYER: Yes. 

THE COURT: Very well. 

THE WITNESS: That is for repairs done to the 
office the first part of 1953. 

MR. RHODES: I can’t hear you. 

THE WITNESS: Repairs at this office that McLean 
Fairmac Corporation had done late in ’52 or early ’53, 
had to pay for the repairs. 

MR. NEWMYER: When were the repairs made? 

MR. RHODES: He said late in ’52 or early ’53. 

MR. NEWMYER: This was not paid for until Oc¬ 
tober 6, 1953, which was about a dav or so after vou got 
back? 

THE WITNESS: Yes. 

MR. NEWMYER: That is all. 

131 MR. RHODES: No further questions,— 

There is one question that occurs to me. 

Dr. Fletcher, there has been introduced as Plaintiff’s 
exhibit a copy of the notice that was put on your office 
door. Did you request that that notice be put there? 

THE WITNESS: No; I knew nothing about it. 

MR. RHODES: Did you in time learn that such a 
notice had been put there? 

THE WITNESS: Someone wrote and told me it was 
on the door. 
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MR. RHODES: What did you then do? 

THE WITNESS: I wrote and told them to take it 
down. 

MR. RHODES: WTio did you write? 

THE WITNESS: I wrote my mother. 

ME. XEWMYER: When did you tell them to take it 
down ? 

THE WITNESS: When I learned of it. 

MR. XEWMYER: When? 

THE WITNESS: I don’t know. 

MR. XEWMYER: Do you know what month it was? 

THE WITNESS: Oh, it must have been in August. 

MR. XEWMYER: Was it before August 28? 

THE WITNESS: It could have been. 

MR. XEWMYER: That is all. 

MR. RHODES: No questions. 

THE COURT: Anything further? 

132 MR. RHODES: No. That is the defendant’s 
case. 

(Witness excused.) 

THE COURT: The Court is prepared to rule. I will 
hear you fully. 

• * • • 

140 Opinion of the Court 

THE COURT (Kirkland, J.): In this particular case, 
the principal action appears to be on the Declaratory 
Judgment Act as it relates to the law of domestic rela¬ 
tions in the District of Columbia and particularly under 
Title 16, Section 422 of the District of Columbia Code. 
However, it does boil down to the question of whether or 
not the Nevada decree, under the Constitution of the 
United States, is entitled to full faith and credit. 

In order to reach the solution of that, it will be neces¬ 
sary that the Court take a series of steps in determin¬ 
ing what are the facts in the case. 
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Tlie facts in the case appear to be that the defendant 
in the case, Dr. Harry M. Fletcher, had been previously 
married. There is no direct evidence, although there 
has been some testimony, that that first marriage resulted 
in a divorce; but it is perfectly clear that, on the date of 
November 23, 194G, both parties to this cause of action 
were married at Frederick, Maryland. Apparently, this 
was not one of those marriages which was made in Heaven 
because, in less than six months, the evidence is that in 
May, 1947, a separation and settlement agreement was 
entered into between both parties, and the evidence is 
quite clear that the plaintiff in the present cause, Grace 
P. Fletcher, went to Reno, Nevada. 

The evidence is further that she stayed in Reno, 
141 Nevada, for a period of two months. In addition, 
the state law of Nevada has been introduced into 
the cause and the statutory residence for obtaining a de¬ 
cree of divorce is six weeks so that Mrs. Fletcher was 
there certainlv a sufficient time. In other words, she was 
there at least two weeks beyond the residence require¬ 
ments and both parties had previously entered into an 
agreement which apparently looked to such action. 

Now, while parties may not confer jurisdiction on a 
Court, nevertheless I think the Court, in passing upon a 
decree of the state of Nevada, is entitled to look at all 
circumstances and this Court, in particular, does not 
believe the testimony of Mrs. Fletcher that she went to 
Nevada, in the heat of the summer, because Reno, Nevada, 
was an outstanding place to recover her health. I think 
the record is quite clear that she went out there to get 
a Reno divorce and then changed her mind but, be that 
as it is, if she stayed there, as she testified, several 
months, it would include the summer of 1947 and if there 
was any reconciliation, this again was a temporary one 
because we discover from the record that, on February 18, 
1948, the parties entered into a second agreement which 
is headed up “Settlement Agreement”, and has settled all 


of the property rights, dower rights, as well as mainte¬ 
nance and support. 

Now, that agreement, entered into February 18th, 

142 apparently was the motivating force that caused 
Mrs. Fletcher to go to the State of Florida. She 

has testified she lived there nine months and, in the com¬ 
plaint that she filed, she has sworn to the fact that she 
was a bona fide resident of the State of Florida. 

Again she apparently changed her mind, but this Court, 
from the evidence, is constrained to the view that she 
then became a bona fide resident of the State of Florida. 

That throws against this checkerboard of law growing 
out of domestic relations, the question of her true resi¬ 
dence from those years on. She apparently came back 
into the District of Columbia. 

The Court at this time will make a finding of fact 
that she is a national of the Dominion of Canada. She is 
a Canadian citizen. The fact that she is an alien, of 
course, does not prevent her from bringing this present 
action. That she has lived in the District of Columbia for 
a period of three years appears of record. 

The Court has some doubt that she has an intent per¬ 
manently to stay in the District of Columbia. The Court 
will rule that the payment of sales tax is not an indicia 
of that nor is the removal at source of federal income 
taxes an indicia of that and, while the Court has a doubt 
that she intends to stay permanently in the District of 
Columbia, there being no evidence to the contrary, the 
Court will find that she has had a residence of 

143 more than two years prior to filing this cause of 
action. 

The Court also finds that apparently it was only a 
shell of a marriage, if it were that at all. There are no 
children; no joint property. The parties have been living 
apart. It has been variously testified that they have been 
apart as much as six years. 
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There is testimony on the part of Dr. Fletcher that 
he did have relations with Mrs. Fletcher in Rehoboth in 
1950 and I point to that fact because, in a moment I will 
pick it up later, but he has denied he had any relations 
with her since that date and he especially denies, as she 
testified they did, that they did not have relations in his 
office nor did they have relations Christmas Eve in the 
home of some friends. 

The issue comes down, therefore, to largely the ques¬ 
tion of credibility. Who is the Court to believe? Is the 
Court to believe the wife who says that she went to Reno 
and spent two months in the summer and went for her 
health? Is the Court to believe, although it is purely 
collateral, that she has been in the city of Washington 
since 1945, ten years, and has not been able to make up 
her mind whether to remain a national of Canada or a 
national of the United States because of these domestic 
troubles; or is the Court to believe that, while the Doctor 
was on the stand, he might have denied that, in 
144 1950, he had relations which would toll the running 

of the separation; but he did not. He admitted he 
did. Or am I to believe that, when he is confronted with 
a contradiction between his testimony here and his testi¬ 
mony in the deposition, he admits the contradiction is in¬ 
correct and one of the things that I think is the guiding 
star in the whole case is: This man has been admitted 
to practice medicine in the District of Columbia, oh, it 
looks like 25 years: and when he went to Nevada, it is 
nncontradicted that he made inquiry about resuming the 
practice of medicine in that State. He has testified today, 
and shown the same testimony given in the deposition, 
that when he confronted those in charge who told him 
of the medical character of the examination and the fact 
that it was an easy examination but informed him fhat 
two years prior to 1953, the Legislature of Nevada had 
required that all applicants take a comprehensive science 
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examination, he made what I think is the most truthful 
statement in the whole case. He said he told them he did 
not think he could pass it. 

Now, with his pride as a doctor, it might have been 
a very happy thing to have concealed that. It is an ad¬ 
mission that is not the best in his case that he, a profes¬ 
sional man practicing medicine, could not pass a science 
examination. But it is the unvarnished truth that a doc¬ 
tor, away from those academic subjects, away for a 
period of years, would feel exactly as he said. 

145 Dr. Fletcher’s testimony is he was in Nevada 
more than the six weeks required. He appears to 
have been there for more than three months. He was in 
position to bring this action in the early part of that 
three-month period. He waited until October 1st. 

There is testimonv that Dr. Fletcher sought to buv 
an interest, title of a ranch; that those negotiations are 
still under way. And that even now he is making plans, 
and has made them to a degree, to move to the state of 
Maryland. All of that points up to the fact—and again I 
come back to the thought he admitted that he had rela¬ 
tions with Mrs. Fletcher in Rehobeth which would toll 
the running of the five-year period for the granting, in 
the District of Columbia, of a decree of divorce on the 
grounds of five-years’ voluntary separation. The decree 
in Nevada states that he secured it on three-years’ sepa¬ 
ration and there is no show, since 1950, that that is not 
a fact and he had been apart from her for a three-year 
period. 

In addition, he has testified he went there with these 
other views in mind; opening the practice of medicine, 
going to the largest city in Nevada; and also looking into 
the interest of purchasing a ranch, naming parties with 
whom he dealt, to which parties opportunity was available 
to see whether the fact was so or not. There is 
146 nothing to show that it was not a fact and so this 
Court reaches the conclusion, from all of the evi- 
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deuce, that there is no show that the residence in Nevada 
was simulated. 

It is not the case of a man, without a right, running to 
Nevada and obtaining a divorce when apparently there 
was no cause for it: obtaining a divorce when no grounds 
for the action lay: any effort made to settle his obliga¬ 
tion to his wife. But it appears clearly to this Court 
that he went there with other than the view of getting a 
divorce, though he had the capacity for one, the grounds 
for one, all rights were settled; and that when he dis¬ 
covered he had to take this examination of academic sci¬ 
ence. he told the truth if a man ever did. 

I believe, therefore, he has told a correct story in the 
posture of this case: that he didn’t go there simulating 
his residence and, accordingly, this Court holds that the 
decree in Nevada is entitled to full faith and credit, and 
dismisses the complaint at the bench. 

Draft findings of fact, conclusions of law and an ap¬ 
propriate .judgment. 

(Thereupon, the hearing was concluded at 3:10 o’clock 
p.m.) 
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The appellee disagrees with the appellant’s version of 
the testimony adduced by the appellee and will point to 
many misquotations as well as omissions "which, if in¬ 
cluded, would give the Court an entirely different con¬ 
cept of that which appellant describes. The appellee 
submits that the questions presented by this appeal are 
simply these: 

1. Where there is abundant evidence in the form of 
positive testimony of the defendant, corroborated in part 
by the testimony of the plaintiff and in part by documen¬ 
tary evidence, showing that he had not lived with his 
former wife, the plaintiff, for more than three years, that 
they had lived together less than six months, had no chil¬ 
dren, and that they had adjusted their property rights 
through an executed separation agreement, where the 
evidence clearly shows that defendant for a number of 
reasons decided to change his residence from the Dis¬ 
trict of Columbia to the State of Nevada and while there 
obtained a divorce decree based on three years separa¬ 
tion, and where the Trial Judge found for reasons 
clearly illustrated that the plaintiff had not carried her 
burden of impeaching the legitimacy of defendant’s resi¬ 
dence in Nevada, can there be any contention of error in 
the Trial Court’s finding that the residence was not simu¬ 
lated and that the decree obtained by the defendant is 
entitled to full faith and credit! 

2. Will this Court disturb the findings of the Trial 
Judge who saw and heard the witnesses, where the rec¬ 
ord shows no clear error, and where no objection was 
made to most of the testimony complained of! 
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COUNTERSTATEMENT OF THE CASE 

A counterstatement would appear to be necessary here¬ 
in because, unfortunately, the statement of the case in 
appellant’s brief is a characterization of what she pur¬ 
ports to be the proof, and is incomplete in important 
respects. For the sake of brevity, however, the appellee 
will not restate the facts of the case, but calls to the 
Court’s attention some of the more glaring inaccuracies 
and omissions in the statement. 

The Proceedings 

In attacking the Trial Judge’s inquiries into the plain¬ 
tiff’s residence in the District of Columbia, her counsel 
not only infer impropriety in the Judge’s so doing, but 



overlook the need for such an inquiry, since their client 
admittedly was confused as to when she vrent to Florida 
for a divorce and stayed there nine months (J.A. 42A). 
No objection was made to such inquiry at the time. 

The criticism of the Trial Judge’s “broad excursions” 
into the matter of the wife’s citizenship ignores the 
relation of such questions to statements she had pre¬ 
viously made and the relation of both to her credibility. 
Also conveniently withheld is the fact that she opened 
the door to queries about the marriage history, pre¬ 
vious divorce activities and separation agreements pre¬ 
viously made, by repeating that she never wanted a di¬ 
vorce and still loves her husband (J.A. 41 A, 29A.). 

The Evidence 

Contrary to the statement under the heading, “Mrs. 
Fletcher’s Testimony,” that it was over the plaintiff’s 
objection, the Trial Judge’s inquiring statement to the 
plaintiff that he gained from her testimony the impres¬ 
sion that theirs was not a happy marriage and that she 
went to Reno in 1947, was not only confirmed by the 
plaintiff, but no objection was raised thereto (J.A, 38A). 

On page 5, plaintiff gratuitously injects into the record 
the statement that the defendant did not call his family 
and a few friends, as he could have, to corroborate his 
testimony that he was considering leaving the District 
permanently before he went to Nevada. Plaintiff’s coun¬ 
sel, however, will not deny that defendant’s mother, other 
members of his family, and the manager of MeLean 
Gardens where defendant maintains an office, were pres¬ 
ent, at trial, subpoened as witnesses by the plaintiff 
herself. After failing to exercise her right to call them 
to the stand and dispell any doubts about such uncontra¬ 
dicted testimony, if plaintiff or her counsel had any such 
doubts, the inference of uncertainty couched within the 
parenthesis seems a little unmerited. 
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The last paragraph of that same page begins with a 
statement that is not borne out by the record. Dr. Flet¬ 
cher is therein described as having consulted a lawyer in 
Reno within a few hours of his arrival in Reno for 
advice as to a divorce. The record not only proves that 
such inquiry concerned the Doctor’s interest in the re¬ 
quirements for the establishment of residence rather than 
a divorce, but reveals counsel’s unsuccessful attempt to 
misquote the witness’ prior answer to the same question 
in a deposition (J.A. 53A, 54A). 

Under the guise of it being a statement of the case, 
plaintiff, on page 6, characterizes as “fantastic” the de¬ 
fendant’s sworn testimony that he was negotiating to 
acquire a guest ranch in Nevada and that, had he been 
successful, he would have given up the practice of medi¬ 
cine. Here again is proof for which there is no contra¬ 
diction in the record, nor is it apparent why the sugges¬ 
tion be so fantastic as to induce this Court to reject this 
proof. Previously, on page 3 of her brief, the plaintiff 
made the point that the defendant had gone into military 
service, and later (J.A. 45A), that he went to Budapest 
and England for periods of study. Quite obviously the 
defendant had no hesitancy about giving up his practice 
on these occasions and it does not seem at all unreason¬ 
able that, suffering from arthritis as he does (J.A. 48A), 
he considered that the wann, dry climate of Nevada 
would be beneficial. 

At page 7, plaintiff refers to a sign described as being 
in the handwriting of the defendant’s mother and this is 
footnoted by a statement that defendant’s mother had 
his power of attorney and wrote many of his checks. 
Here again is a completely misleading presentation. 
Plaintiff argues thatthis sign was in defendant’s mother’s 
handwriting, whereas the precise fact is that defendant 
testified (J.A. 59A) that he did not know whose hand- 


writing it was, but that it looked like his mother’s and 
could be his mother’s, but that he was not sure. It may 
well be that the handwriting was the defendant’s moth¬ 
ers, but it is inexact for plaintiff to state this as a fact 
which this Court should accept and project as a basis 
for reversing the Trial Court. 

It is difficult to avoid the suspicion that, in the plain¬ 
tiff’s brief, her reference to the power of attorney in 
connection with this aforementioned sign was intended 
to mislead the Court. An examination of the transcript 
references to which plaintiff directs attention (J.A. 65 A- 
69A) discloses that the only power of attorney or other 
authority that defendant’s mother had was to draw checks 
on the defendant’s bank account to pay certain obliga¬ 
tions. Nothing in the proof supports the inference that 
plaintiff attempts to create here that the power of attor¬ 
ney purported to authorize the mother to put up such a 
sign, if in fact the mother did put it up, which has not 
been established. 

Again, in this instance the uncontradicted proof is di¬ 
rectly contrary to the inferences plaintiff suggests. The 
proof is that the defendant did vot tell his mother to put 
up this sign (J.A. 60A) and that when he learned that 
this sign had been put on his office door, he immediately 
instructed that it be removed. (J.A. 80A-81A.) 

Another bald misrepresentation appears on page 7, in 

the statement that “nowhere in the record is there any 

testimonv bv Dr. Fletcher or anvone else that he actuallv 
• • * • 

formed any definite intention to reside in Nevada per¬ 
manently or even indefinitely before he went there, after 
he arrived, when he filed suit for divorce, and/or when the 
decree was signed.” Conceding that the defendant in¬ 
tended to leave Nevada, not for the District of Columbia 
but for Maryland, when the decree was signed, the rec¬ 
ord (J.A. 76A) quotes Dr. Fletcher as stating at trial 
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that his negotiations for the purchase of a ranch in 
Nevada were “still going on.” 

Though any such testimony is alleged to appear “no¬ 
where in the record” (page 7), actually the record is 
replete with evidence of the Doctor’s intention to change 
his domicile (J.A. 48A, 49A, 51A and 54A). On page 
47A, in response to questions by appellant’s counsel, there 
followed this colloquy: 

“Q: But in May or June you decided to go away? 

A: That is right. 

Q: Why did you want to go away? 

A: I wanted to change my residence from the Dis¬ 
trict of Columbia for practical reasons and 
other reasons. 

Q: What were the practical reasons ? 

A: I thought it would be more lucrative to prac¬ 
tice in a smaller town.” 

On page 5SA of the Joint Appendix the defendant not 
only answered that he decided he was going to stay in 
Nevada, but that answer clearly repeated a similar reply 
made previously. On page 57A (J.A.) the Doctor’s state¬ 
ment that he was negotiating to get a ranch out there 
denotes such advice had also been given his questioner 
in his deposition. In view of plaintiff’s opportunity to 
disprove this latter allegation, if it ;were untrue, her 
feigned disbelief and characterizing it as fantastic falls 
more than a little short of convincing. 

Concluding her version of “the evidence,” appellant 
complains of Dr. Fletcher’s testimony to various “irre¬ 
levant” matters “attempting to show that when he went 
to Reno, he and Mrs. Fletcher had already been sepa¬ 
rated for five years so that he could actually have sought 
a divorce in the District.” (page 7). A review’ of the 
cited page of the Joint Appendix, 74A, discloses no in¬ 
ference by Dr. Fletcher that he w’as interested in or could 
have obtained a divorce in the District at that time. 
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Finally, reference is made to Mrs. Fletcher testifying 
that she cohabited with her husband on Christmas of 1950 
thereby impeaching his sworn allegations in the Reno 
complaint on which the decree is based. The defendant 
denied that any cohabitation took place between them on 
this occasion (J.A. 78A) and it is apparent that the 
Trial Court, with ample justification, concluded that the 
plaintiff was not worthy of belief. It cannot be stated 
with any degree of candor that the allegations of the 
defendant’s complaint in the Nevada action were in any 
way impeached. 

The Opinion Below 

Though plaintiff admits she realizes the Court will 
draw its own conclusions, she accuses the Trial Judge 
as having misstated the evidence in certain respects. One 
of these respects, allegedly, is in saying, “He (Dr. Flet¬ 
cher) appears to have been there for more than three 
months. Plaintiff then proceeds to prove that the de¬ 
fendant was only in Reno for a few days more than two 
months rather than for “more than three months.” What 
the plaintiff did not bother to state is that Dr. Fletcher 
visited Las Vegas, where he considered staying, and 
Tonopah before he went to Reno. What other conclu¬ 
sion can she expect of this Court than that she is unfair, 
when she fails to include the immediately preceding sen¬ 
tence in the Trial Judge’s opinion which is, “Dr. Flet¬ 
cher’s testimony is that he was in Nevada more than the 
six weeks required”? (Emphasis supplied.) 

Plaintiff brings her incredibly twisted “statement of 
the case” to a close on an appropriate note called “double 
distortion.” She quotes the Trial Judge who found that 
this is not the case of a man, without a right, running 
to Nevada and obtaining a divorce when apparently there 
was no cause for it, but rather it appears clearly that he 
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went there with other than the view of getting a divorce, 
though he had the capacity for one, the grounds for one, 
all rights were settled. She then assumes the Judge had 
in mind the grounds Dr. Fletcher would require for a 
divorce in the District of Columbia. Having set up that 
straw man, she proceeds to vanquish him by showing a 
lack of five years voluntary separation without cohabita¬ 
tion. But the Trial Judge expressly observed that the 
decree Dr. Fletcher obtained in Nevada states “that he 
secured it on three years separation (J.A. 15A) and 
there is no show, since 1950, that that is not a fact 
and he had been apart from her for a three year period.” 
( J.A. 86A, 85A) 

Single or double, a distortion clearly appears. Un¬ 
happily for her, however, it is that of the appellant, not 
the Trial Judge. 

SUMMARY OF ARGUMENT 

Accepting the factual question of the legitimacy of the 
appellee’s Nevada domicile on October 1, 1953, asserted 
by the appellant in her brief as being the sole issue for 
the Trial Court’s determination, the appellee’s intent on 
that issue is what determines. Ample evidence was ad¬ 
duced by the appellee to show his intention to settle in 
Nevada, and no rule is better A m this jurisdiction than 
that testimony of witnesses which is determinitive of such 
an issue can best be weighed by the trial judge. 

The plaintiff failed to carry the burden of impeaching 
the foundation of the decree obtained by the defendant, 
as was made abundantly clear by the Trial Judge in his 
findings below. Clear error would be required to jus¬ 
tify a disturbance of his findings. There being none, 
there is nothing about the judgment to deter this Court 
from adhering to its firmly established policy of affirm- 










ing findings based upon the seeing and hearing of the 
witnesses. 

The fact that no objection was offered to the inquiries 
so properly made by the Judge at trial is only another 
reason why his dismissal of the appellant’s complaint 
should be upheld. 

ARGUMENT 

I 

The Factual Determination of the Trial Judge That the 
Defendant’s Nevada Domicile Was Bona Fide and 
That the Decree of That Sister State is Entitled to 
Full Faith and Credit Should be Upheld For He 
Saw and Heard the Witnesses and Was in a Better 
Position to Weigh Their Testimony. 

1. The lav■ governing the case. 

No rule is better established in this jurisdiction than 
that factual determinations can best be made by the trial 
judge who had opportunity to see and hear the witnesses 
and weigh their candor and credibility. 

Many decisions of this Court have fully elaborated this 
doctrine with respect to findings of fact of various kinds. 
In Wynne v. Boone, 88 U.S. App. D.C. 363, 197 F. 2d 220, 
the findings of the trial judge wrere sustained in a case 
w'here the proof admittedly w~as circumstantial on the 
issue of fraud. In upholding the findings of the trial 
judge, this Court said: 

“Our sole function is to decide wrhether or not the 
trial judge w-as clearly in error in being convinced 
by the evidence presented.” 

In affirming the above action of the trial judge, this 
Court, citing a decision of the United States Supreme 
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Court, United States v. United States Gypsum Co., 
(1948) 333 U.S. 364, said: 

“We are not left with the firm and definite convic¬ 
tion which the Supreme Court spoke of in the 
Gypsum case.” 

This Court then continued saying: 

“We regard the Dollar case, (Dollar v. Land, 87 U.S. 
App. D.C. 214, 184 F. 2d 245), as one wherein the 
evidence was primarily documentary. Oral testimony 
dependent upon the candor and credibility of the 
witnesses was the crux of the (this) case. The trial 
judge saw and heard the witnesses; we have done 
neither. Under Rule 52 we must give due weight to 
the opportunity 'he thus possessed.” 

Among the many other cases in this jurisdiction wdiere 
such rule has been followed, one of the most recent cases 
is Daniels v. Souders, 90 U.S. App. D.C. 298, 195 F. 2d 
780, wherein the appellant contended that the evidence 
was not strong enough to support the finding that she 
was guilty of adultery with appellee’s husband. Citing 
with approval the Dollar case, supra, and the case of 
Orvis v. Higgins, 2 Cir. (1950) 180 F. 2d 537, also cited 
in the appellant’s brief, that court upholding the findings 
of the trial judge said: 

“The credibility of the testimony is within the prov¬ 
ince of the trial court who saw the witnesses and 
heard them speak. We cannot say that the record 
did not warrant the inferences and conclusions that 
were drawn.” 

Again in a recent (1951) decision of this Court, San- 
tucci v. PignateUo, 88 U.S. App. D.C. 190, 188 F. 2d 643, 
a substitution of its factual determination for the find¬ 
ings of the trial judge, that the deceased was not of 
sound mind and memory and not capable of making a 
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valid deed at the time of the execution of the instrument 
in question, and also that its execution and delivery by 
him were obtained as a result of duress and undue in¬ 
fluence exercised upon him by the appellant, was re¬ 
fused. This Court there, at p. 644, summarizes: 

“These findings, not being clearly erroneous, should 

not be disturbed by this Court.” 

Also pertinent among the decisions of this Court for 
the ruling about to be asked by this appellee is Dyker 
Bldg. Co. v. United States, 86 U.S. App. D.C. 297, 182 F. 
2d 85, cited with approval in the Santucci case, supra, 
wherein this Court interpreted Rule 52 as forbidding it 
to set aside a judgment w'hich rests upon findings of fact 
made by a special master and adopted by the trial court 
unless such findings were clearly erroneous. 

To the same effect is Glenn v. Kraft , 82 U. S. App. 
D.C. 3S1, 164 F. 2d 715, wherein this Court, upheld the 
trial judge wrho had found that no usury had been col¬ 
lected; Elm Corporation v. E. M. Rosenthal Jewelry Co., 
S2 U.S. App. D.C. 196, 161 F. 2d 902, a business tort case 
in which this Court again stated that it is not the func¬ 
tion of a federal appellate court to retry facts on ap¬ 
peal; Consolidated Realty Corporation v. Dunlop, 72 
App. D.C. 273, 114 F. 2d 16, a dispute as to the circum¬ 
stances under which a deed was executed; Societe Suisse 
etc. v. Cummings, 69 App. D.C. 154, 99 F. 2d 387; Shell 
Eastern Petroleum Products v. White (1933), 62 App. 
D.C. 332, 68 F. 2d 379: and two recent domestic relations 
cases. Cocci v. Cocci. 88 U.S. App. 43, 185 F. 2d 898, and 
Farrish v. Farrish, 87 U.S. App. D.C. 329, 185 F. 2d 425. 

2. The reasons for this doctrine. 

Every practitioner know's that a transcript of testi¬ 
mony only reveals part of the picture presented at trial. 
The frank answers given or the long revealing silences 
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that may ensue while a witness is struggling to avoid a 
response to a damaging question on cross-examination, 
and the inflections of voice and general demeanor which 
are so illuminating to the trial judge are missing, and 
we now have before us only the bare words. 

In recognition of this disadvantage, this Court, as well 
as all appellate courts, has consistently held that the ends 
of justice are not served by its undertaking to substitute 
its judgment for that of the trial court on questions of 
fact The wisdom of this general rule is clearly demon¬ 
strated in the pending case. 

At the outset, plaintiff in her purported characteriza¬ 
tion of the proof in support of the Question Presented, 
states that the defendant’s suit for divorce was filed on 
September 5, 1953, but that a few days 'prior thereto, 
defendant had isst determined that he could not pass the 
medical examination to practice in Nevada and that he 
thought he “had better look elsewhere” and at that time 
“he didn’t think he would stay there”: and that about 
two weeks before the divorce was granted he had written 
to people in the District that “he was on his way back.” 

These foregoing statements by plaintiff are incomplete 
and calculated to lead the Court to a mistaken interpre¬ 
tation of the fragmentary references to proof which are 
set out elsewhere in her Brief and the Joint Appendix. 

While the questions and answers of the defendant set 
forth at pages 56A and 57A of the Joint Appendix might 
permit a person not familiar with the entire testimony 
to believe that the defendant had reached a decision to 
leave Nevada and return to his former domicile, the Dis¬ 
trict of Columbia, two weeks prior to the entry of the 
decree of divorce, it is apparent from the testimony on 
the following page (J.A. 58A) that this was not the fact. 
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The question was: 

‘‘And at the same time, you decided you were going 
to look elsewhere and not stay in Nevada!” 

The answer that followed was: 

“I didn’t say that at all.” 

In the exchange of questions and answers that fol¬ 
lowed, it was established that the defendant and Major 
Specht were at that time negotiating with Mrs. Nannini 
to lease or purchase her ranch. (See also J.A. 68A) 

The statement referred to above, that the defendant 
about two weeks before the divorce was granted had 
written to people in the District stating that he was on 
his way back, is expressed by the plaintiff in a manner 
to suggest that the defendant had announced his inten¬ 
tion of returning to the District of Columbia. The fact 
is to the contrary. He had written to friends in the Dis¬ 
trict that he was leaving Nevada, but the testimony is 
uncontradicted that prior to his departure from Nevada 
he had decided to establish a residence in Maryland 
(J.A. GOA, 76A). 

At page 3, under the heading, “Dr. Fletcher’s Testi¬ 
mony”, the plaintiff states: 

“that throughout he has continued to pay income 
and personal property taxes here” (meaning the Dis¬ 
trict of Columbia). 

This statement is likewise slanted to induce the Court 
to believe that the proof established that the defendant 
has paid taxes in the District of Columbia subsequent to 
establishing his Nevada residence and that the payment 
of these taxes is inconsistent with his claim of Nevada 
residence. To the contrary, it was established and stands 
uncontradicted in the record that the taxes that were 
paid on behalf of the defendant after he left Washington 
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were for periods for which defendant became liable prior 
to his departure for Nevada (J.A. 77A). 

At page 4, plaintiff repeats a portion of the trans¬ 
cript of testimony for emphasis and on the following 
page refers to the fact that the defendant had not con¬ 
tacted his friend, Dr. Greer, prior to the defendant’s 
departure for Nevada and undertakes to attach some 
special significance to this. If this fact had any signifi¬ 
cance, it is equally, if not more significant, that the de¬ 
fendant, prior to his departure for Nevada, had likewise 
failed to communicate with a Nevada attorney and had 
made no prior arrangements to obtain a divorce (J.A. 
75A). 

Attacking the legitimacy of Dr. Fletcher’s domicile in 
Nevada, plaintiff testified both on direct (J.A. 28A) and 
on cross-examination (J.A. 32A) that she had lived in the 
District of Columbia since the time of her marriage to 
the defendant in 1946 except for a vacation at Rehobeth 
Beach. However, when confronted with the facts, she 
was compelled to admit that in 1947 she established resi¬ 
dence in Nevada for the purpose of obtaining a divorce 
(J.A. 33A). After a period of reflection, she changed 
her story and told the Court that she had not gone to 
Nevada to secure a divorce but to recuperate from an 
earlier operation (J.A. 34A). This second version was 
not believed by the Court (J.A. 82A). 

When plaintiff stated she had been a resident of the 
District of Columbia ever since her marriage, she likewise 
failed to recall that in 1948 she established residence in 
Florida for the purpose of obtaining a divorce, remaining 
there for 9 months (J.A. 35A, 39A). 

Plaintiff further testified that she never filed a divorce 
action in Florida (J.A. 40A). This testimony was like- 






14 


wise proven to be in error inasmuch, as the defendant 
was served with process in the plaintiff’s Florida action 
(J.A. 7SA) and a copy of the complaint in plaintiff’s 
Florida divorce action was admitted at the trial as De¬ 
fendant’s Exhibit No. 3 (J.A. 23A). 

Plaintiff urges that, among other errors, the Trial 
Court erred in permitting plaintiff’s cross-examination 
on such ‘‘irrelevant” matters as her own prior divorce 
efforts (p. 3). 

Defendant wishes that it be clearly understood that no 
question is raised concerning the adequacy of the plain¬ 
tiff’s residence in the District of Columbia for the pur¬ 
pose of maintaining this action. The significance of the 
questions put to the plaintiff about her other residences 
were directed to her credibility. 

n 

There Was Abundant Evidence Adduced to Sustain the 
Trial Court’s Finding That the Defendant’s Nevada 
Domicile Was Bona Fide. 

The defendant’s testimony, in the main, was given in 
response to questions by the plaintiff’s counsel wiio ex¬ 
amined him under Rule 43(b) F.R.C.P. Though the 
questions were hardly cast in language designed to aid 
his cause, Dr. Fletcher stated clearly his reasons for 
wanting to change his residence from the District of 
Columbia to Nevada (J.A. 48A). Appellant ridicules the 
Doctor’s “considering” a change of residence as distin¬ 
guished from his intentions thereto. The record how'ever 
show’s the use of the term “consider” was that of her 
counsel, not the witness. Moreover, the Doctor’s “con¬ 
sideration” of a permanent situs in Nevada referred to 
a number of toivns in Nevada rather than Nevada itself 
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(J.A. 47A). Shortly after he testified that his planned 
departure from the District was a permanent one (J.A. 
49A). (Emphasis supplied) 

On page 54A, the record quotes Dr. Fletcher as testi¬ 
fying that lie went to Nevada to live. The permanency 
of his domicile in Nevada at the time is clearly indicated 
by his testimony (J.A. 57A) that he negotiated in Reno 
to buy a ranch. His intention to remain there even if he 
could not obtain a license to practice medicine was 
frankly admitted and his efforts to obtain a ranch was 
detailed (J.A. 58A). Although all property rights inci¬ 
dent to his marriage to the plaintiff were settled (J.A. 
16A-22A), no arrangements to obtain a divorce were 
made before he went to Nevada (J.A. 75A). When he 
arrived there he had no intention of returning (J.A. 
76A). 

These contentions of Dr. Fletcher were not gleaned in 
direct examination conducted under favorable circum¬ 
stances by his own advocate, but were asserted after he 
had been surprised by his adversary and questioned as 
an adverse party. On a number of occasions attempts 
were made to shake his testimony through misquotations 
of answers to identical questions allegedly asked pre¬ 
viously in a deposition (J.A. 53A, 54A, 57A). Even 
being difficult was so unavailing to the examiner that 
the Court observed: “He called him as a hostile witness 
and he is not bound by his answers, but nothing to date 
has been probative.” (J.A. 51 A) 

The attack Mrs. Fletcher makes in her brief upon the 
Nevada domicile established by Dr. Fletcher simply is not 
substantiated by the record. She first sets up the tax 
case of Butler v. District of Columbia, 80 U.S. App. D.C. 
310, 153 F. 2d 617, as stating the controlling law upon 
the subject. Thereafter a number of other decisions of 
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this Court are cited to make Dr. Fletcher’s removal to 
Nevada appear suspect. 

A review of the decisions cited however reveals them 
to be cases wherein foreign divorces were pleaded by 
deserting husbands as defenses to actions brought by 
their spouses for maintenance for themselves and their 
abandoned children. In the instant case, the parties were 
married in November 1946 and, according to a separation 
agreement entered into by the parties in February 1948, 
(J.A. 16A), it is clear that they entered into a similar 
agreement in May 1947, six months after their marriage. 
In a situation unlike this one, this Court in the cited 
decision of White v. White, SO U.S. App. D.C. 156, 150 
F. 2d 157, upheld the trial court’s rejection of a Florida 
divorce offered by the defendant husband as a defense 
to his wife’s suit for maintenance. The finding of the 
trial judge was that the defendant went to Florida 
solely for the purpose of obtaining a divorce with no 
bona fide intention of remaining there permanently or 
indefinitely. In upholding the trier of the facts, this 
Court restated the oft-expressed rule that “we should be 
slow to substitute our own view of the facts—even if 
strongly to the contrary—for that of the trial judge who 
saw the parties and heard them testify, citing Holtzclaw 
v. Mercer, 79 U.S. App. D.C. 252, 145 F. 2d 388. 

The cited case of Hobbs v. Hobbs, 91 U.S. App. D.C. 
68, 197 F. 2d 412, is another wherein this Court found 
that the record amply supported Judge Holtzoff’s finding 
that the defendant in a maintenance action had not given 
up his D.C. residence. Gage v. Gage, reported in 89 F. 
Supp. at page 987, is a factual determination by Judge 
Curran that another defendant in a maintenance action 
went to a foreign jurisdiction for the sole purpose of 
getting a divorce. There must be an intention to remain 
permanently or indefinitely in the other jurisdiction to 
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establish a new domicile, restated the Court. Following 
the citation of these completely dissimilar cases, the 
appellant continues the spinning of her colorful story. 
The only trouble is, as related to the record in this case, 
it is fanciful almost to the point of pure fiction. 

Carried away by her glib references to “this Nevada 
interlude” and “this quickie divorce”, the appellant mis¬ 
quotes Dr. Fletcher as testifying that he told his wife 
that he was thinking of going to Europe for a divorce 
(J.A. 15) whereas his reference to considering a trip to 
Europe had no relation to a divorce (J.A. 47A). The 
device of appellant’s counsel asking Dr. Fletcher what he 
was “considering”, and later, in appellant’s brief, using 
the term as the defendant’s, and using it to urge that 
the defendant had no definite intention to leave the Dis¬ 
trict permanently, has already been mentioned. 

The appellant’s next argument, equally false, points 
to the sign on the Doctor’s office door reading (in part) 
“On Vacation” as alleged proof of his determination to 
continue his domicile in the District. That there is no 
proof that the Doctor put up this sign, however, or that 
he ordered it placed on his door, needs no repeating. 
Neither was any attempt made to contradict Dr. Fletcher 
who testified that he instructed that it be removed im¬ 
mediately upon learning of its existence. 

It is appropriate at this point however to consider 
the statement which appears on page 13 of the plaintiff’s 
brief where she refers to “* * * the undisputed fact re¬ 
lating to the ‘vacation’ sign on his door to which the 
third witness (Margaret Sommers) testified.” Plaintiff 
does not indicate what the undisputed fact is relating to 
the sign on the door to which allusion is made. The 
only undisputed facts concerning this sign are that the 
defendant did not place it on the door, did not authorize 
that it be placed there, and that when he learned that it 
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had ben placed on the door he immediately directed that 
it be removed. These undisputed facts do not support 
any of the plaintiff’s theories. 

This latest untruth of the plaintiff creates an issue 
based on pure speculation. All the plaintiff has been 
able to do however is to suggest that it is reasonable to 
assume that the sign was put on the defendant’s door by 
the defendant. Unfortunately for her however, the plain¬ 
tiff overlooks that fact that, if speculation is to be 
indulged in, it would be equally if not more reasonable 
to assume that the sign was put there by the plaintiff 
herself or by someone in her behalf. 

Yielding completely to the facility of her pen, appel¬ 
lant then asserts in her Brief that Dr. Fletcher at no 
time gave one single word of testimony that he intended 
to become a permanent resident of Nevada or at least 
to remain there indefinitely. The answers to this fiction 
may be found on pages 47A, 48A, 49A, 51A, and 54A of 
the Joint Appendix. 

Appellant pretends to quote Dr. Fletcher as testifying 
that he telephoned a lawyer about a divorce within a 
few hours of his arrival in Reno. Appellee prefers to 
let the record speak for itself by referring to page 57A 
(J.A.). At that same page, appellate’s counsel is found 
questioning Dr. Fletcher about his attempt to obtain ad¬ 
mittance to medical practice in Nevada. This contra¬ 
dicts appellant’s assertion (pages 16-17) that at no 
time during the course of the pertinent events did Dr. 
Fletcher make any affiliation with any organization in 
the State of Nevada. After failing in an attempt to tie 
an answer to a question that had not allegedly been 
asked urevionslv, the questioner drew the admission from 
Dr. Fletcher that he realized early in September 1953 
that, he could not obtain a license in Nevada because of 
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a basic science examination be could not pass. At this 
point the record reads: 

“Q: And it probably was before you filed suit for 
divorce, is that correct? 

A: Oh, it had to be, yes. 

Q: All right. That is when you decided you were 
not going to stay there? 

A: That is not true. 

Q: Suppose you explain your answer. 

A: I think if you go a little farther, you will find 
I was negotiating to get a ranch out there.” 

On the next page, 58A (J.A.), the record continues: 

“Q: You mean you decided you were going to stay 
in Nevada but not to practice medicine? 

A: That is true.” 

Despite the clear and uncontradicted reasons given for 
this unequivocal answer, the appellant has the temerity 
to argue that “it is highly significant that his (Dr. Flet¬ 
cher’s) hopes for practicing in Nevada were destroyed 
with this information early in September, before he filed 
the suit for divorce, and that wdien his hopes were thus 
destroyed, he admits that at the time he did not think he 
would stay in Nevada (page 17, citing J.A. 56A-57A). 
(Emphasis supplied) 

At page 18 in her Brief, plaintiff expresses difficulty 
in believing that Dr. Fletcher was actually negotiating to 
acquire a ranch in Reno and points out that it is signigfi- 
cant that none of these alleged negotiations were reduced 
to writing in any form and that Dr. Fletcher’s testimony 
relating thereto is uncorroborated. Here again, there 
was no need for corroboration of the defendant’s testi¬ 
mony since it was uncontradicted. The defendent named 
the persons involved in these negotiations (J.A. 58A, 
76A). Inasmuch as Dr. Fletcher was living at the ranch 
and was in personal contact with the owner, there was 
no occasion for the negotiations to be in writing (J.A. 
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5SA). Had these negotiations been conducted in writing 
under these circumstances, it is certain that the defend¬ 
ant would be charged by the plaintiff herein with trying 
to build a record. 

In plaintiff’s reference to the opinion below (p. 9), 
mention is made that Dr. Fletcher stated he decided to 
locate in Maryland before he left Reno and plaintiff asks 
the question, “what does this have to do with an intent 
to establish a Nevada domicile?” 

This decision of Dr. Fletcher does have pertinence and 
supports his position that he had abandoned his domicile 
in the District of Columbia at the time he arrived in 
Nevada and that, notwithstanding the fact that he later 
decided not to remain in Nevada, it is significant that his 
intention was not to return to the District of Columbia 
but rather to go to Maryland. 

As plaintiff points out by her citation (p. 14) to the 
case of Butler vs. District of Columbia, supra, the time 
a person spends in a place is not determinative on the 
question of domicile—it is the intention that determines. 

In the case of Williams vs. North Carolina, 217 U.S. 
287, the United States Supreme Court went into an ex¬ 
haustive review of the question of domicile in divorce 
cases and. in a foot note at page 298, after stating that: 

“The fact that a stay in a State is not for long is 
not necessarily fatal to the existence of a domicile.”, 

it cites with approval its earlier decision of Williamson 
vs. Osenton . 232 U.S. 619, wherein it held, at page 624, 
that: 

“The essential fact that raises a change of abode to 
a change of domicile is the absence of any intention 
to live elsewhere. The intention to stay for a time 
to which a person did not then contemplate an end 
was held sufficient.” 


21 


Accordingly, when a person goes to a new place with 
the intention of remaining there indefinitely and of aban¬ 
doning his former domicile, the new place becomes his 
place of domicile from the time when he is physically 
present and this new domicile continues until superseded 
by a subsequent intent to remain indefinitely in another 
place, coupled with his physical presence in the other 
place. In this case it would mean that Nevada remained 
the domicile of Dr. Fletcher even after his departure and 
continued as his domicile until he became located in 
Westminster, Maryland, which is his present domicile. 

There are many decisions in which the term “perma¬ 
nently” was evidently felt to be too strong a word and it 
is therefore followed by a qualifying phrase. In such 
cases domicile is usually referred to as a “fixed place of 
abode with the intention to remain there permanently, 
or at least indefinitely.” Kerman on Residence and Dom¬ 
icile, p. 4(11, citing Downs v. Downs, 23 App. D.C. 381. 

Quoting District of Columbia vs. Murphy, 314 U.S. 441, 
454, as having recently held that “persons are domiciled 
here who live here and have no fixed and definite intent 
to return and make their homes where they were form¬ 
erly domiciled”, this Court in Rogers vs. Rogers, 76 D.C. 
297, 130 F. 2d 905, reversed a divorce action which had 
been dismissed for the plaintiff’s lack of residence in the 
District of Columbia. 

Plaintiff complains of broad excursions made by the 
trial judge into various aspects of the evidence. In 
Coleman vs. TJ. S., 85 U.S. App. D.C. 145, 176 F. 2d 898, 
however, this Court held that: 

“The trial judge has a primary duty to find the 
facts in a case tried to the Court without a jury, 
and his determination is not to be lightly set aside, 
especially where he has made a detailed analysis of 
the evidence of both parties and has correctly ap¬ 
plied the law in making determination.” 
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One has but to read the opinion of the Court herein to 
find that the Trial Judge not only carefully analyzed the 
evidence presented by both parties, but illustrated why 
he could not believe the plaintiff who testified that she 
spent two months in Reno’s summer heat for her health, 
and was impressed with the fundamental honesty of the 
defendant which produced truthful answers to questions 
even when they were against interest or embarrassed him 
professionally. In quoting Oct. 1st, the date on which 
the Nevada decree was entered, as the date until Dr. 
Fletcher waited to bring his action, a lone immaterial 
inaccuracy inadvertently crept into the record. Despite 
fragmentary quotations from the Trial Judge’s opinion, 
taken out of context by the plaintiff to ridicule his find¬ 
ings, it is clear that the thing which really bothers the 
plaintiff is not the Trial Court’s alleged excursions, but 
her obvious lack of credibility. 

CONCLUSION 

Inasmuch as the plaintiff’s appeal is directed to al¬ 
leged errors made by the Trial Judge in considering fac¬ 
tual questions, it is incumbent upon the plaintiff-appel¬ 
lant to exercise the utmost precision and accuracy in 
presenting the facts to this Court and it is evident from 
tlie foregoing that the plaintiff has failed to do this. 

As the Trial Judge has so clearly outlined, this is not 
the case of a man, without a right, running to Nevada 
and obtaining a divorce when no grounds for the action 
lay. His obligations to the plaintiff had long since been 
settled. It appeared clearly to the Trial Court that he 
went to Nevada with other than the view of getting a 
divorce and so thoroughly convinced the Court of the 
legitimacy of his change of domicile that the Court was 
forced to observe that “he told the truth if ever a man 
did.” (J.A. 86A) 
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The appellant has shown no clear error, but asks this 
Court to substitute its judgment on purely factual ques¬ 
tions. This Court’s refusal to disturb the judgment dis¬ 
missing the complaint of a plaintiff wife in Morfessis v. 
Morfessis, 87 U.S. App. D.C. 292, 184 F. 2d 468, where 
her testimony as to the material facts in her divorce 
suit was of a controversial nature, is fitting to this 
appeal. 

Since the appellant herein has failed to carry the bur¬ 
den of impeaching the validity of the defendant’s decree, 
and since she even failed to object at trial to most of the 
matters of which she now complains, it is respectfully 
submitted that the judgment of the United States Dis¬ 
trict Court should be affirmed. 

John Joseph Leahy 
Paul M. Rhodes 
Attorneys for Appellee 
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PETITION OF APPELLEE FOR REHEARING 

The appellee, Harry M. Fletcher, petitions the Court 
for a rehearing, and for reasons therefor states: In the 
trial of this case, the judgment of the court below up¬ 
held the validity of the foreign divorce decree obtained 
by him in 1953. On February 17, 1955, this Court re¬ 
versed said judgment and remanded the case to the Dis¬ 
trict Court for findings of fact and conclusions of law. 
Costs were assessed against the appellee. The reason 
given for such action was that the opinion of the trial 
judge was not filed here. In this, the appellee respect¬ 
fully submits the Court is in error. 

In accordance with Rule 52(a) F.R.C.P., the appellee 
filed a certified transcribed copy of the trial judge’s 
opinion with the Clerk of the District Court on January 
27, 1954, six days after it was rendered. At the same 
time he presented an order dismissing the appellant’s 
complaint, reciting that, “it appearing to the satisfaction 
of the Court that the said Harry M. Fletcher was a bona 
fide resident of the State of Nevada and that the said 
decree of divorce was not fraudulently obtained, and that 
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the said decree of divorc is entitled to full faitli and 
credit.” 

The filing of the said transcribed opinion of the court, 
which comprises nine (9) pages, is noted in the docket of 
the District Court, Case No. 4S50-53, under date of Janu¬ 
ary 27, 1954. It is described as “YoL 1, pp. 1-9,” of the 
only transcript of proceedings that would have been or¬ 
dered at that time. 

On April 27, 1954, the appellant herein filed with the 
same Clerk of the District Court, a certified copy of the 
entire transcript of the proceedings below comprising 147 
pages. The last nine pages of that transcript, from 139 
to 147, is the opinion of the trial judge. The appellant 
earlier had designated the oral opinion and findings of the 
trial court as part (No. S) of her record, as well as the 
transcript of testimony including opening and closing ar¬ 
guments (No. 6). Later, in an amended designation of 
record, the appellant again included these same items. 

On May 14, 1954, the Clerk of the District Court certi¬ 
fied to this Court pages 1-147 (the reporters transcript 
of the entire case including the opinion of the trial judge) 
to be a correct transcript of the record. 

It is obvious then that the opinion of the trial judge 
was filed below and was brought up to this Court as a 
part of the appellant’s own appellate record. It is even 
set forth in toto in the joint appendix, pp. 81A-86A. No 
issue about the absence of findings of fact or conclusions 
of law, or a substitute filed opinion of the trial judge, is 
raised herein by the appellant. In fact the appellant im¬ 
pliedly if not expressly concedes that the opinion of the 
trial judge is before this Court by making the factual 
findings of the trial judge on the question of the appel¬ 
lant’s domicile in Nevada “the sole issue” of her com¬ 
plaint. 


r 


3 


Surely this Court does not mean to penalize the appel¬ 
lee for the failure of the opinion of the trial judge to ap¬ 
pear in the appellate record as a separate item of evi¬ 
dence rather than a part of the transcript of the entire 
proceedings below. If what this Court means by “none 
was filed here” is the absence of the said opinion in that 
form, such a technical oversight was that of the appel¬ 
lant, not the appellee. 

As pointed out above, the appellant led the appellee to 
believe that the said opinion would be in the record by 
having expressly designated it as a part of her case. The 
appellee observed that the entire transcript which in¬ 
cluded said opinion actually was in the record. More¬ 
over, he saw to it that the trial judge’s opinion in toto 
was included in the joint appendix. 

That it is the duty of the appellant to bring up a rec¬ 
ord adequate to enable the reviewing court to perform 
its function is so well established it should hardly be nec¬ 
essary to belabor the Court with supporting citations. In 
such instances it has been the practice of this Court to 
dismiss the appeal at the cost of the appellant. 

In Barker v. Albright , 66 App. D.C. 296, 86 F2d 852, 
this Court followed such procedure, holding that the ab¬ 
sence of findings of fact was fatal to the appealing plain¬ 
tiff. Citing Neivman v. Newman, 35 App. D.C. 497, this 
Court quoted with approval the following language: “It 
is the duty of an appellant to file a sufficient transcript 
of the proceedings in the court below to enable this court 
to decide all the questions that may be properly presented. 
This includes, in all equity cases, all of the testimony in¬ 
troduced on the hearing. Failing in this duty, the court 
may dismiss the appeal, or require, in a proper case, that 
the defect be supplied: or it may affirm the judgment or 
decree upon such insufficient transcript.” 
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The appellee, accordingly, submits a rehearing should 
be granted herein and the Court’s judgment vacated. 
“Where the opinion of the trial judge is before the re¬ 
viewing court and provides a clear understanding of the 
basis of the trial court’s decision, absence of findings of 
fact and conclusions of law is not sufficient to justify a 
reversal.” Burnlmrn Chemical Co. v. Borax Consol ., C.A. 
Cal., 194S, 170 F2d 569, cert. den. 69 S Ct 655, 336 U.S. 
924, rehearing denied 69 S Ct 878, 336 U.S. 955, 93 L Ed 
1109, motion denied 69 S Ct 1529, 337 U.S. 961, 93 L Ed 
1760. 


Respectfully submitted, 

John Joseph Leahy 
Paul M. Rhodes 
Tower Building 
Attorneys for Appellee 

CERTIFICATE OF GOOD FAITH 

I. John Joseph Leahy, attorney for the appelteo 
herein, hereby certify that, in my opinion, the grounds 
set forth in the motion for a rehearing are substantial 
and the motion is filed in good faith and not for the 
purpose of delay. 


John Joseph Leahy 








